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Agency Termination Problems 


Reporting to our readers this month 
is Charles W. Tye, of Joseph Froggatt 
& Company, Newark, New Jersey. 


IRST OF ALL, the termination of 

an insurance agent’s contract should be 
viewed as a sometimes unpleasant, but not 
particularly unusual, event in the life of an 
agent. It can happen to any agent and for 
a variety of reasons—and perhaps for no 
reason at all. We certainly do not consider 
the appointment of agents as an unusual 
event and, by the same token, the termi- 
nation of an agency should not be regarded 
as either catastropic or so novel that it 
should be the mystery it apparently is. 


Let us make certain assumptions: We 
can assume that every agent has an agency 
agreement with every company he repre- 
sents, and a provisioa of that agreement 
covers how the contract will be termi- 
nated. In addition thereto there is a pro- 
vision which states that supplies furnished 
by the company shall remain the property 
of the company and shall be returned to 
it upon demand. Of course there is the 
ownership of expirations clause, which 
commences with the words: “In the event 
of the termination of this agreement... .” 


These three clauses seem to be the only 
ones in the average agreement which have 
any particular effect on the termination of 
the agency. Of these three, of course, the 
termination clause itself is of the utmost 
importance. All the clauses in an agency 
agreement mean something, which is the 
best reason that could be given as to why 
it is important for an insurance agent to 
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read, understand and be familiar with the 
provisions of his agreement. 

The termination clause in the average 
agency agreement reads: “This agreement 
supersedes all previous agreements, whether 
oral or written, between the company and 
agent, and may be terminated by either 
party at any time upon written notice to 
the other.”. It is well to observe at the 
outset that this clause is a two-edged sword, 
and the termination privileges may be exer- 
cised by either the company or the agent. 
While this discussion will confine itself to 
the’ situation where the company termi- 
nated the agency relationship, it is well to 
remember that the same and equal right 
is given to the insurance agent, should he 
choose to exercise it. 


It is only natural that an insurance agent, 
except under rather unusual circumstances, 
will resent, to a greater or lesser degree, 
the termination of his agency agreement 
by a company. He is apt to feel that he 
is being treated unfairly, that he is not 
being allowed a privilege which he feels 
other agents may be enjoying, or that the 
company has committed some wrong (real 
or imagined) which has had an adverse 
effect on the agent’s business. Remember- 
ing that there are two sides to every contro- 
versy, it is certainly wise to entertain the 
fact of termination, and any negotiations 
that may be necessary in connection there- 
with, from a reasonably unemotional view- 
point. 

It follows, therefore, that all the heated 
words between a special agent and a local 
agent in which termination might be voiced 
many times over will not, as a matter of 
fact, terminate an agency relationship which 
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requires a written notice to end it. The 
contract clause quoted above requires this 
written notice and the condition precedent 
will not be satisfied unless proper written 
notice is given. It should also be observed 
in this connection that there is no specific 
number of days notice required in the 
provision which we have been considering. 
The contract may simply be terminated by 
either party at any time upon written notice 
to the other. Now every agency agreement 
may not be uniform in this particular. Some 
agreements may require a 15- or a 30-day 
written notice in termination 
to be effected. I have seen contracts of an 
earlier vintage which require this, and it 
would be well for the agent to examine his 
contracts to find out whether his agency 
may be terminated at any time or whether 
he is entitled to a certain specific number 
of days notice. The termination 
merely requires written notice, which may 
be delivered to the agency by hand, through 
the mail or by telegraph. It simply must 
be in writing, and necessarily it should be 
delivered either personally to the agent 
involved or to someone in his employ who 
could reasonably be expected to call it to 
his attention. If the agent should be asked 
to acknowledge by his signature that he 
has received such a notice, there would 
certainly be no disadvantage to the agent 
in complying with this request. The notice, 
of course, should be definite enough to 
apprise the agent of the fact that his agency 
is being terminated. A simple form of 
termination notice is as follows: 
Date 
Please take notice that the agency 

agreement between and the 

undersigned is terminated as of 

(a specified date which would nor- 

mally be in the future). 


order for a 


clause 


you 


(Full name of company) 


A retroactive notice could, in my opinion, 
have no effect on any business which had 
been written by the agent between the date 
specified in the notice and the date of 
receipt. 


Another method of terminating an agency 
is by having the agent and the company 
representative enter into an agreement to 
end the relationship. This additional agree- 
ment is separate and apart from the agency 
agreement itself and would simply state 
that it is hereby understood and agreed 
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THIS ISSUE IN BRIEF —sid 


| As you read this issue you will learn 


that: 


the incontestable clause usually 
is unavailing as a defense to a suit 
to reform a life insurance policy. 
Page 439. 


. a suggested solution to the credit 
insurance problem is not prohibition 
but the enactment and enforcement 
of proper statutes and regulations. 


Page 443. 


even the best plans proposed 
or adopted for the compensation of 
the automobile accident victim have 
their limitations in both and 


459. 


scope 


coverage. Page 


where a deficiency in design or 
construction directly causes an ac- 
cident, the manufacturer could be 
liable for the full damages resulting 
from the accident. Page 466. 


: it is possible that the abandon- 
ment of rules is being 
brought about to the end that physi- 
cians may, upon occasion, be charged 
as insurers. Page 472. 


established 


. a wrongful death action brought 
by the deceased’s parent was barred 
by a guest statute, which was held 
not to be restricted to derivative ac- 
tions. Page 494, 


that the agency 
X insurance 


agreement between the 
company and the agent is 
terminated as of the effective date of termi- 
nation. This agreement should be dated 
and signed by both the company, through 
its representative, and the agent. 


At this point we have the required notice 
of termination delivered to the agent con- 
cerned, and up to this time there should 
be very little opportunity, if the agency 
termination provision is scrupulously fol- 
lowed, for any misunderstandings. 


However, as part of the procedure, the 
closed agency representative may be asked 
to hand over his executed agency agree- 
ment to the company representative. Some 
agents have questioned the propriety of 
such a request, feeling that they may be 
placing themselves in jeopardy by comply- 
ing in the event certain questions are raised 
later which could only be determined by 
an examination of the agency agreement. 
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I understand that most agency agree- 
ments are executed in at least duplicate, 
with the agent retaining a duplicate origi- 
nal in his possession, This means, of 
course, that the principal has at least one 
executed copy of the contract in its pos- 
session at all times, but nevertheless makes 
such a request of the agent in order to 
gain possession of the remaining evidence 
of the agent’s authority to represent the 
company. There is no way a third party 
could determine by an examination of an 
agency agreement that it had in fact been 
terminated, and such a third party would 
probably have the right to assume that the 
agent was still a bona-fide representative 
of the company. 


It must be stated parenthetically that the 
request of the company to pick up this 
contract is not at all unusual and, also, that 
the request has its genesis in the natural 
desire of the company to protect itself. 
However, inasmuch as the a,ency agree- 
ment is silent on this subject, I believe that 
the agent need not surrender his contract 
and that he is justitied in refusing to do 
so if that is the course he cares to follow. 
The question of whether an agent should 
surrender his contract upon termination of 
his agency is really not, in my opinion, of 
major importance regardless of how it is 
decided. 


It is true that the surrendering of the 
terminated contract to a company repre- 
sentative might, under certain circum- 
stances, cause the agent inconvenience and 
some delay. But following such a course 
is in no sense catastrophic and should not 
be regarded as an important tactical move 
one way or the other. However, I believe 
that if I were an agent under these circum- 
stances, I would not surrender my con- 
tract, on the principle that it does not 
require me to give it up and if anyone is 
to be subsequently inconvenienced, my best 
interest indicates that it shouldn’t be I. 
Many agents, finding themselves in a 
similar position, no doubt would agree or 
disagree with me in direct proportion to 
their emotional involvement and the degree 
of chagrin which may have developed as 
a result of the termination. 


The agency agreement states that the 
company supplies furnished to the agent 
shall remain the property of the company 


and shall be returned to the company 
through its representative promptly upon 
demand. Naturally, a demand will be made 
for the return of the supplies at about the 
same time the notice of termination is 
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received by the agent. The agent is re- 
quired by his agreement to return these 
supplies, and after he has done so he 
should receive in return, as part of this 
transaction, a receipt from the company 
representative. I understand that occasion- 
ally an agent is reluctant to comply with 
this provision. It is difficult for me to 
understand why. This is one area in which 
the agent has no choice, and in all good 
faith he should certainly do that which he 
has promised to do. It is easy to fathom 
the company’s interest in regaining pos- 
session of its policy forms in order to pro- 
tect itself from the rather remote possibility 
that an agent might use them in a fraudu- 
lent manner. 


Before the insurance company notifies 
the Insurance Department of the termi- 
nation of the agency, the agent should 
consider how the unexpired business of the 
company still remaining on the agent’s 
books is going to be serviced, unless this 
matter has been previously considered and 
an understanding reached. This becomes 
important in the case of annual, orthodox 
term, installment term or annual renewal 
business. The agent should discuss with 
the company representative how this can 
be handled in a manner to preserve the 
ownership of expirations for the closed 
agent. Also, the agent’s right to collect 
premiums and retain his commission there- 
on on subsequent installments when install- 
ment payment plans have been used should 
be clearly understood and agreed to. The 
company, of course, may wish to retain 
some desirable business on the agent’s 
books and for this reason may agree with 
the agent to make the termination effec- 
tive subsequent to the running off of this 
business. In this situation the company 
will probably require the agent to agree 
that he will write no new business nor in 
any way increase the company’s liability, 


The company may not agree to allow 
the agent to continue even in this limited 
manner and accordingly may insist that 
the Insurance Department be notified that 
the agent no longer represents it. In this 
event the company may agree to allow 
the agent to reinsure the unexpired busi- 
ness with another company, if such an 
arrangement could be worked out on an 
agreeable basis. However, I am informed 
that in connection with casualty business 
it is most unusual for one company to rein- 
sure another. If the casualty termination 
is on a so-called friendly basis, the agent 

(Continued on page 496) 
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Federal Legislation 


The House has passed H. R. 11995, a bill 
that would extend the 1955 taxing formula 
for life insurance companies to cover the 
1956 tax year. Rapid action has been taken 
on the bill. It was introduced on June 27 
and ordered reported by the Ways and 
Means Committee without amendment on 
June 28. Treasury officials reportedly will 
not oppose the bill’s enactment. 


By a vote of 75 to one, the Senate passed 
an amended version of S. 3879, which per- 
mits automobile dealers to file suit in federal 
court and recover compensatory damages re- 
sulting from the failure of an automobile 
manufacturer to act in good faith in com- 
plying with or performing the terms of a 
franchise, or in terminating or not renewing 
a franchise. Before amendment, the bill 
authorized the recovery of twofold damages. 
The Senate-passed bill provides that in any 
such suit, the manufacturer shall not be barred 
from asserting as a defense the dealer’s 
failure to act in good faith. The bill has 
been referred to the House Interstate and 
Foreign Commerce Committee, which sched- 
uled a hearing early in July. 


The Senate also passed H. R. 7089 which, 
among other things, would place all armed 
forces personnel under contributory social 
security with the tax calculated on basic 
pay. They would pay taxes and become 
eligible for old-age and survivors insurance 
benefits under the same conditions as apply 
to employees covered by the program, The 
measure now goes to a conference group to 
work out differences in the versions of the 
bill as passed by the House and Senate. 


Louis J. Grayson, chairman of the National 
Association of Life Underwriters Committee 


What the Legislators Are Doing 


on Affairs of Veterans and Servicemen, tes- 
tified at a hearing on H. R. 7089 that NALU 
generally endorsed the bill as being a highly 
commendable piece of legislation. How- 
ever, he thought that the proposed increased 
Veterans Administration compensation bene- 
fits for surviving dependents would be unduly 
liberal and should be reduced substantially, 
especially since they would be “superim- 
posed upon any Social Security benefits 
that such survivors may receive.” 


To compensate for this proposed reduc- 
tion, Mr. Grayson recommended better hous- 
ing and more pay. Given the latter, service 
personnel could provide their own benefits 
for their survivors in such manner and 
vclume as they elect, he contended. He 
stated that the services themselves had 
shown a far greater desire for more pay 
and better housing than for increased sur- 
vivor benefits. The proposed Veterans Ad- 
ministration death benefits, in proportion 
to the active duty pay received by service- 
men, “would be many times as great as 
death benefits provided by private employers,” 
he added. 


The recently redrafted bill to provide 
federal indemnity coverage for private atomic 
reactor plants (S. 4112) is now being con- 
sidered by the Subcommittee on Research 
and Development of the Joint Committee 
on Atomic Energy. One important change 
in the bill (formerly S. 3929) is that the 
amount of financial protection required of 
a licensee “shall not exceed the amount 
of liability insurance available from private 
sources.” 


The Committee on Post Office and Civil 
Service is holding hearings on H. R. 11630 
and H.R. 11633, which. would provide non- 
occupational group major medical expense 


437 





insurance for federal employees and their 
dependents. 


H. R. 11742 would extend the laws relat- 
ing to the provisions and improvement of 
housing, and the conservation and develop- 
ment of urban communities. The bill has 
been amended and favorably reported by 
the House Banking and Currency Com- 
mittee. Removed from the measure is the 
administration’s proposal to authorize the 
Federal Housing Administration to set up 
a Fire and Hazard Fund to insure 
properties acquired through defaults on in- 
sured mortgages. This provision had been 
objected to by the National Board of Fire 
Underwriters and the National Association 
of Insurance Agents. 


The Department of Health, Education, 
and Welfare has sent to Congress a recom- 
mended draft bill on voluntary health insur- 
ance. The proposal would permit smaller 
health insurance companies, or nonprofit 
associations such as Blue Cross and Blue 
Shield, to pool their resources and experi- 
ence in developing improved coverage. 


Loss 


The Department’s Secretary Marion B. 
Folsom said in a statement: 

“The enactment of this proposal, while 
it would be beneficial, should not be ex- 
pected to result in immediate, widespread new 
advances. We view it as simply one step in 
helping, over the long term, to encourage 
the development of improved policies and the 
extension of coverage to more people. 


“Under voluntary health insurance, jro- 
gress will stem primarily from the enter- 
prise and initiative of the individual companies 
and voluntary associations such as Blue Cross 
and Blue Shield, They have made much pro- 
gress in recent months and years. An esti- 
mated 105 million persons now have some 
hospitalization coverage. Individual or group 
policies are now becoming more widely avail- 
able to cover older persons or provide pro- 
tection against especially severe long-term 
illness, and these should be further extended.” 


Antitrust provisions now restrict pooling 
agreements between two or more insuring 
organizations, The proposed legislation would 
permit pooling arrangements among com- 
panies doing less than 1 per cent of the total 
commercial health insurance business, or 
among voluntary associations. This author- 
ity would cover all but approximately 20 
insurance companies among more than 1,100 
organizations in the health insurance field. 


Under the bill, each pooling agreement 
would be approved by the Secretary of 
Health, Education, and Welfare, who would 
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consult with the Federal Trade Commission 
and the Attorney General, and obtain the 
latter’s approval. The facts and experience 
developed by the pool would be made public 
for use by all. Approval of the pooling 
agreement would be withdrawn if the agree- 
ment no longer advanced the purposes of 
the program or otherwise was contrary to 
the public interest. The Secretary of Health, 
Education, and Welfare would consult with 
state insurance supervisory agencies on ad- 
ministration of the program. The bill cites 
four areas where additional progress is 
particularly needed: (1) protection against 
especially severe or costly illness, (2) cover- 
age for older persons, (3) coverage for 
those in rural areas and (4) coverage for 
persons with physical impairments. 


Separate Insurance Department 
Created in Louisiana 


A new law in Louisiana sets up a separate 
insurance department from that of the office 
of Secretary of State. The law (Act 200, 
Acts 1956, S. B. 429) was approved July 3, 
and became effective immediately. 


The original bill introduced on this sub- 
ject was S. 1. At a hearing it was dis- 
covered that the bill would remove from 
office several rating bureau officials appointed 
by the governor. Thus, S. 429 was intro- 
duced. Considerable controversy arose at 
future hearings as to the merits of the 
legislation. 

The law provides that the duties and 
functions relating to insurance formerly 
vested in the office of Secretary of State 
are transferred to the office of Insurance 
Commissioner, which is created by the law. 


Variable Annuity Bills 
Appear Delayed in New Jersey 


The assembly-approved variable annuity 
bills (H. B. 450, 451 and 452) appear to be 
stalled in New Jersey. The bills, which 
would authorize the issuance of variable 
annuity life insurance policies in the state, 
are being considered by the New Jersey 
Senate Business Affairs Committee. 


Senator Frank S, Farley, committee chair- 
man, has indicated that the problem has been 
found to be “too technical” for an early 
decision. Prudential Insurance Company of 
America is sponsoring the legislation, and is 
being opposed strongly by Metropolitan Life 
Insurance Company. A voluminous record 
pro and con on the subject is being developed. 
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Reformation 


of the Life Insurance Contract 


By WILLIAM E. MOONEY 


The courts are not uniform in 
their holdings as to the evi- 
dence required to justify the 
reformation of a life policy 


A STUDY, of recent cases involving the 
reformation of the life insurance con- 
tract indicates that there may be a slightly 
new look in the rules. 


Happily, in all the myriad transactions in 
the course of a year, a life insurance com- 
pany makes so few mistakes. However, 
when a serious mistake is actually made, it 
certainly should not enrich one _ policy- 
holder at the expense of others, nor should 
the company obtain an unfair advantage 
over a single policyholder. Many of the 
older cases on this subject have been based 
on the idea held by many judges—that the 
company should suffer for all mistakes. 
Therefore, such judges have denied a remedy 
when it was applied for by the company. 
The rationale, to support the policy as 
written, is that the insured is entitled to 
the benefit of his bargain, and that the 
company must suffer for its mistakes. If 
the mistakes are not brought to the com- 
pany’s attention for some time, there are 
the added arguments that the company is 
estopped, that it is guilty of laches or that 
the incontestable clause is effective. Thus, 
a windfall to which a policyholder or his 
beneficiary may not morally be entitled has 
found legal support in many jurisdictions. 


In mutual insurance companies it is 
readily understood that the other policy- 
holders must suffer when one is given a 
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decided advantage over them. In a stock 
life company it should also appear to the 
courts that the stockholders will not suffer, 
so that, here again, the other policyholders 
will bear the burden. These facts should 
then leave courts with but one conclusion— 
that the amount given away by reason of a 
mistake or fraud is small in comparison 
to the whole amount of assets or insurance 
in force. But, was Robin Hood any less 
of a bandit when he took little from one 
victim than when he spread his ill-gotten 
gains among many? 

Life insurance is based on the theory 
that comparable risks should he treated 
exactly alike, and that there should be no 
favoritism in rates and promises. Two 
people of the same age and degree of health 
and character should have the same rights 
and obligations. This is not an untried 
theory in life insurance. However, dis- 
criminatory practices indulged in and the 
evils resulting therefrom are still in the 
memory of many now living. When a 
situation arises, through a clerical mistake 
or a mechanical failure, so that the policy 
contains promises that give one of the par- 
ties an unconscionable advantage, a remedy 
should be available to both the insured and 
the company. 


When courts deny the company the right 
to a reformation of the policy contract, 
some comparisons are odious. We notice 
the speed of FBI agents in rectifying some 
government error in the issuance of a bond 
ot a Treasury check as well as payments 
of veterans’ benefits. The farmer who gets 
a larger amount than he may be entitled 
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to on his wheat or corn allotment is also 
compelled to “settle up.” Even the man on 
the street who thinks he is extremely lucky 
when a lady’s handbag opens and the wind 
whips some currency into his outstretched 
hands has to run for it or else return the 
money. None of these people is as for- 
tunate as the policyholder who has ap- 
plied for a $1,000 policy but who gets a 
$2,000 policy for the $1,000 rate, or the 
policyholder who gets a life annuity 50 to 
100 times greater than the annuity he pur- 
chased. Too often such a_ policyholder 
is permitted to keep what he should not 
have had. 


The mistakes have not always been in 
favor of the insureds. There are a goodly 
number of actions brought by insureds or 
their beneficiaries to reform the contract. 
Some of these cases arise because the 
insured claims errors were made in the 
applications—such as misstatement of age 
or name of the beneficiary. It is hoped 
that many of the errors favoring the com- 
panies are promptly rectified when called 
to the companies’ attention. The insured 
is well taken care of in the event of an 
error depriving him of some substantial 
right or benefit. He may complain to his 
Insurance Department and the courts are 
always liberal in their attitudes. 


Poindexter v. Equitable Life Assurance So- 
ciety of the United States, 11 Life Cases 62, 127 
W. Va. 671, 34S. E. (2d) 340, 161 A. L, R. 990 
(1945); Silberstein v, Massachusetts Mutual Life 
Insurance Company, 12 Life Cases 1003, 189 Md. 
182, 55 Atl. (2d) 334 (1947). 

2? Savings Investment & Trust Company v. Con- 
necticut Mutual Life Insurance Company, 17 
N. J. Super, 50, 85 Atl. (2d) 311 (1951); Ameri- 
can National Insurance Company v. McPhet- 
ridge, 10 Life Cases 452, 28 Tenn. App. 145, 187 
S. W. (2d) 640 (1945); mistake of one party 
only, Yablon v. Metropolitan Life Insurance 
Company, 11 Life Cases 783, 200 Ga. 693, 38 
S. E. (2d) 534 (1946). 
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Reformation of the life policy is a remedy 
applicable whenever parties through mistake 
or fraud fail to express their true agree- 
ment or intention. Practically all the cases 
on this subject announce this to be the 
general rule." However, after announcing 
the rule, the tangents to which the cases 
then fly are many and varied. 


Courts have regularly held that where 
there is a mutual mistake common to both 
parties or fraud on the part of one, a life 
insurance policy may be reformed? A 
“mistake” constituting a basis for reforma- 
tion of the policy exists when a person, 
under some erroneous conviction of law or 
fact, does or omits to do some act which 
but for the erroneous conviction he would 
not have done or omitted. 


Mistake on the part of one and knowl- 
edge of the mistake by the other party will 
justify relief as fully as if it were a mutual 
mistake.* The mistake must be of fact and 
not of law.* 


Suits to reform policies have been upheld 
where the insured misstated his age.’ 


Mistakenly issuing a 20-year payment 
certificate based on the rates for ordinary 
life authorized a suit for reformation.* 


Failure to make a change of beneficiary 
in a certificate of group life insurance has 


’ Bedford v. Catholic Order of Foresters, 14 
Life Cases 663, 73 S. D. 511, 44 N. W. (2d) 
781 (1950). 

* Richer v. Catholic Order of Foresters, 14 
Life Cases 1059, 344 Ill. App. 200, 100 N. E. 
(2d) 807 (1951). 

5 Manhattan Life Insurance Company v. Ravitz, 
49 N. Y. S. (2d) 303, aff'd, 62 N. Y. S. (2d) 
620, 270 App. Div. 941 (1944); Metropolitan Life 
Insurance Company v. Brown, 7 Life Cases 558, 
45 F. Supp. 728 (CCA-1, 1942); Home Life In- 
surance Company of America v. Greenspan, 13 
Life Cases 563, 360 Pa. 542, 63 Atl. (2d) 72 
(1949); relief den. in Lavenstein v. Travelers 
Insurance Company, 1 Life Cases (2d) 71, 93 
Atl. (2d) 745 (Md., 1953). 

® Case cited at footnote 3. 
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been held to be a proper ground to reform 
the policy.’ 

An action to reform a policy that ex- 
cluded death by aviation accident was sus- 
tained. The court held that there was a 
mutual mistake.* 


In a suit to reform a group life policy 
where an aviation limitation clause made 
the policy inapplicable to death by aviation 
in a noncommon-carrier plane, recovery 
could be had because of failure to properly 
advise the insured Of the limitation.’ 


An alleged policy ambiguity requiring 
construction by the court is not necessarily 
a ground for reforming a policy. “No infer- 
ence of fraud or mistake can arise from the 
mere assertions of the plaintiff that the 
insured did not understand or may not have 
understood what his policy contained be- 
cause he was probably too busy to read it.” ” 


In New York Life Insurance Company v. 
Dickensheets ™ the company argued that the 
policy should be reformed because the 
science of insurance and insurance experi- 
ence required that for a policy to mature 
at a certain age, premiums must be paid 
every year until the policy matures. The 
court said: “This argument would be per- 
suasive if the insurance company had been 
dealing with an actuary or one versed in 
insurance terms.” 


In Metropolitan Life Insurance Company v. 
Henriksen™ the insured “after having paid 
premiums aggregating $320 would be en- 
titled to an annual cash payment of $1051 
for the remainder of his lifetime, in addi- 
tion to being insured against death for 20 
years and sharing in the dividends. This 
is manifestly incongruous. When he 
[the insured] received the policy in re- 
sponse to his application, he either did or 
did not notice the error. If he did not 
notice it, the mistake was mutual. If he 
did notice it and said nothing, he was guilty 


t Prudential Insurance Company of America v. 
Glasgow, 1 Life Cases (2d) 576, 208 F. (2d) 908 
(CA-2, 1953). 

8 Kaiser v. Carolina Life Insurance Company, 
14 Life Cases 1116, 219 S. C. 456, 65 S. E. (2d) 
865 (1951). 

® Broidy v. State Mutual Life Assurance Com- 
pany of Worcester, Massachusetts, 14 Life Cases 
732, 186 F. (2d) 490 (CA-2, 1950). 

1% Heikes v. New York Life Insurance Com- 
pany, 13 Life Cases 654, 171 F. (2d) 460 (CA-8, 
948). 

. "13 Life Cases 169, 165 Kan. 159, 193 Pac. 
(2d) 649 (1948). 

22 Life Cases (2d) 384, 6 Ill. App. 127, 126 
N. E. (2d) 736 (1955). 

13 Mutual Benefit Health & Accident Associa- 
tion v. Milder, 14 Life Cases 252, 152 Neb. 519, 
41 N. W. (2d) 780 (1950). 
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of such inequitable conduct as to amount to 
fraud.” In this case a decimal point was 
omitted in one of the modes of settlement. 

A recent case, brought at the instance of 
the insured, involved the reformation of 
an accident and health insurance contract. 
The insured contended that the agent in- 
serted answers in the application that were 
not supplied by him. The petition to re- 
form the policy was granted.“ Another 
case involving answers in the application 
was decided for the insurer." 


Evidence Required 


The rule as to the evidence required 
to satisfy a court to reform a policy of life 
insurance is not a settled one. It has been 
held, in conformity with basic rules of 
evidence, that the burden of proof is on 
the plaintiff to prove a mutual mistake.” 
In one case it was held that only a pre- 
ponderance of the evidence was required.” 

Then, again, a preponderance of the evi- 
dence as to a mutual mistake may not be 
sufficient.” A suit to reform a policy be- 
cause it contained a wear and aviation policy 
limitation was decided against the bene- 
ficiary where the evidence was held to be 
insufficient.” 

Other courts have held that the evidence 
must be so clear, convincing and complete 
as to exclude all reasonable doubt.” 


Estoppel, Laches 
and Incontestable Clause 


Even when the relief might be granted, 
it may be denied if the party asking for 
reformation has been guilty of estoppel or 
laches, especially where there may be death 
of witnesses, failure of witnesses’ memory 
or loss of evidence. The doctrine of laches 
will also be applied when there is negligence 


%* Reznikoff v. Equitable Life Assurance So- 
ciety of the United States, 9 Life Cases 402, 45 
N. Y. S. (2d) 650, 267 App. Div. 785 (1943), 
reh’g den., 47 N. Y. S. (2d) 131, 267 App. Div. 
871, aff'd, 294 N. Y. 935, 63 N. E. (2d) 121 (1944). 

% New York Life Insurance Company v. 
Dickensheets, cited at footnote 11. 

% Davis v. First National Life Assurance S8o- 
ciety, Inc. of Atlanta, Georgia, 14 Life Cases 
1091, 96 F. Supp. 393 (DC Ala., 1951). 

% Case cited at footnote 4. 

% Brown v. Volunteer State Life Insurance 
Company, 13 Life Cases 260, 212 S. C. 537, 48 
S. E. (2d) 507 (1948). 

” Dutton v. Prudential Insurance Company of 
America, 11 Life Cases 695, 238 Mo. App. 1058, 
193 S. W. (2d) 938 (1946), transferred from 11 
Life Cases 239, 190 S. W. (2d) 933 (1945); case 
cited at footnote 7. 
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on one side and injury therefrom on the 
other.” 

An insurer is not estopped from seeking 
reformation of the policy because it is 
claimed that the insurer was careless or not 
diligent in discovering the true age of the 
insured.” A 13-year delay in filing suit to 
reform a policy has been held ground 
for estoppel.” 

Usually the incontestable clause is un- 
availing as a defense to a suit to reform a 
life policy. Generally, courts have held 
that a suit to reform a policy is not a “con- 
test” in the usual sense in which the term 
is used.” Thus, suits to correct purely 
clerical errors are not barred by the incon- 
testable clause.” 

The recent case opposing the general 
rule is Richardson v. Travelers Insurance 
Company.” The court elected not to follow 
the great majority of the cases. The basis 


CASUALTY INSURERS’ PROFITS DROP 


Underwriting profits for casualty in- 
| surance companies dipped in 1955 after 
| steady increases in the four previous 

years, according to industry-wide ag- 
gregates in The Spectators 1956 Handy 
Chart. 

Profits fell off last year due to both 
rising loss totals in automobile lines and 
larger reserves laid aside for future claims. 
The statutory underwriting profits for 140 
stock casualty carriers dropped by $84 
million; profits for 159 mutual casualty 
companies dropped $57 million; profits for 
43 reciprocal organizations dropped $14 
million. 

The ratio of statutory underwriting 
profits to earned premiums slid from 6.8 
per cent in 1954 to 4.1 per cent last year 
for the stock company group. For the 
mutual companies the 1954 ratio of 
underwriting profits to earned premiums 
was 13.2 per cent. The ratio dropped 
to 9.6 per cent in 1955. Among the 
reciprocal organizations, this ratio went 
from 15.5 per cent to 11 per cent. 


2 American National Insurance Company: Vv. 
McPhetridge,: cited at footnote 2; Yablon v. 
Metropolitan Life Insurance Company, cited at 
footnote 2; Donohue v. New York Life Insurance 
Company, 88 F. Supp. 594 (DC Conn., 1949). 

21 Metropolitan Life Insurance Company v. 
Brown, cited at footnote 5. 

2 Case cited at footnote 16. 

2% Columbian National Life Insurance Com- 
pany v. Black, 35 F. (2d) 571 (CCA-10, 1929), 
and note in 7 A. L. R. (2d) 504: Metropolitan 


Life Insurance Company v. Henriksen, cited at 
footnote 12. 
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for the decision was the construction of the 
words “to contest” as used in the incon- 
testable clause. 


The Supreme Court of California has now 
distinguished the decision in the Richardson 
case.” Notwithstanding the incontestable 
clause, the supreme court granted relief 
to the insurer after the policy had been 
in effect for over 14 years. The court con- 
cluded that the special provision in the 
policy as to adjustment in the event of mis- 
statement of age prevefited the incontestable 
clause from attaching thereto. 


The theory of the Richardson case was 
noted in the Henriksen case,” but was com- 
pletely rejected. 


The incontestable clause has been held 
to be for the benefit of the insured and 


not to bar an action by him for reforma- 
tion of the policy.” [The End] 


Automobile accidents last year—the 
worst 12 months’ record in our history 
—had only a slight effect on the poorer 
picture for casualty insurance. Com- 
panies paid out considerably more on 
auto losses than in other years, but loss 
ratios of premiums written to losses 
paid rose only 1.5 points—from 44.4 in 
1954 to 45.9 last year. 

Casualty insurance income—written 
premiums—topped the $6 billion mark 
in 1955 with 140 stock companies re- 
ceiving $3,900,372,494; 159 mutual car- 
riers receiving $1,933,745,506; and 43 
reciprocal organizations receiving 
$312,374,229. 

More than half of these amounts were 
allocated to pay claims and adjustment 
expenses for the year. The stock com- 
panies reported $2,278,989,509 for these 
claims. The mutual. companies’ in- 
curred losses and adjustment expenses 
were $1,254,687,839. The reciprocal or- 
ganizations’ claims total was $185,324,202. 


** Metropolitan Life Insurance Company v. 
Henriksen, cited at footnote 12; American Na- 
tional Insurance Company v. McPhetridge, cited 
at footnote 2; Prudential Insurance Company of 
America v. Strickland, 14 Life Cases 807, 187 
F. (2d) 67 (CA-6, 1951). 

*°13 Life Cases 538, 171 F. (2d) 699 (CA-9, 
1948). 

*% New York Life Insurance Company v. Hol- 
lender, 14 Life Cases 748, 38 Cal. (2d) 73, 237 
Pac. (2d) 510 (1951). 

*t Cited at footnote 12. 

% Donohue v. New York Life Insurance Com- 
pany, cited at footnote 20, 
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Credit Insurance — 


Use by Licensed Lenders 


By EDWARD A. DUNBAR 


Credit insurance can be utilized successfully by the 


regulated consumer finance industry, the author says 


N ANY of the current articles and news- 
1 paper accounts on the use of credit 
insurance have rendered a great disservice 
to the regulated small loan industry. Regu- 
lated licensed small loan lenders are men 
who stand high in their community. In 
order to be really successful in such a com- 
petitive field, they must, of necessity, keep 
in mind the welfare of their borrowers. It 
has been distressing, indeed, to read articles 
and newspaper accounts which imply that 
all licensed small loan lenders are interested 
only in the highest commission income they 
can possibly wring out of each individual 
borrower, particularly when such informa- 
tion is distributed so widely and to such 
an influential and opinion-forming a group 
as the insurance industry. The reaction of 
the licensed regulated small loan lender to 
some of the “insurance” articles on his in- 
dustry closely parallels the reaction of the 
insurance industry to the article “What 
You Should Know About Your Insurance,” 
which appeared in a recent issue of U. S. 


News and World Report.* 


Historical Pattern Repeats Itself 


In a 1956 discussion on the use of credit 
insurance, we are continually referred to 
one interpretation of the precise words of 
one section of the 1916 “Russell Sage” law 
as perfection in small loan legislation. It 
would seem better if we returned to the 
fundamentals and the spirit which guided 
the men who conducted the deliberations of 
1916. In the first place, the Russell Sage 
Foundation was not alone in its efforts. In 
1916, progressive commercial lenders had 
organized their trade association in opposi- 


1The National Underwriter (Life Ed.), May 
11, 1956, p. 5. 
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tion to the “loan sharks” who, by their 
excesses and abuses, were hurting the entire 
lending fraternity. The practical knowl- 
edge of the forward-looking lenders aug- 
mented the work of the foundation. In 
order to have one law all could support, 
the form of the small loan law was the 
result of compromises between all concerned. 
In 1916 this form was devised and agreed 
upon as the means of providing an adequate 
credit service to the necessitous borrower 
and of eliminating the abuses which had 
developed. 


Today we see a development which so 
often takes place. To the academic expert 
and those who, by nature, are wedded to 
the past, the form of the law has become 
all important—an end in itself. With all 
due respect to the men of 1916, we doubt 
that men of such practical, hard-headed 
vision and experience thought that their 
work represented the end of all possible 
progressive action in the small loan field, 
and that no progress was possible beyond 
the “four walls” of the language they adopted. 
Few businesses operate today as they did 
in 1916. New vehicles for improving the 
service of consumer credit agencies, such 
as the small loan industry, to the borrow- 
ing public are being constantly developed. 
Credit insurance is but one of such modern 
developments. 


However, at this time, credit life insur- 
ance for the borrower from the regulated 
small loan lender is in the same relative 
position as regulated lending to the small 
borrower was between 1909 and 1916. A 
pattern for successful regulation, which will 
bring the service to the borrower without 


2? Credit accident and health has lagged. Wal- 
lace P. Mors, ‘‘Consumer Installment Credit 
Insurance,’’ 1956 Insurance Law Journal 299, 
315 (May). 
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abuse, has been developed and is being 
constantly improved. Opposition to the 
regulated use of credit life insurance comes, 
just as it did against regulated lending, 
from “well-meaning but unrealistic friends 
of the small borrower as well as from high 
rate lenders.” * Some opposition is new inas- 
much as it arises out of the industry itself.‘ 


The vocal nature of the national discus- 
sion on credit insurance by the aforesaid 
“well-meaning but unrealistic friends of the 
small borrower,” the licensed lender who 
has been forced by competition to give in- 
surance away “at no extra cost” because 
others can sell it that, way, and the high- 
rate unregulated lender, coupled with the 
simple fact that abuse is “news” to a pub- 
lisher and normal conduct is not, has 
obscured the position of the vast number 
of ethical regulated lenders. It has also 
served to confuse the situation in states that 
have adequate small loan legisiation with the 
situation in states where the loan shark 
continues to flourish. 


Most of the ethical regulated lenders con- 
sider it essential that small borrowers from 
regulated lenders have the same protec- 
tion credit insurance now furnishes to debtors 
of other financial institutions. Today most 
banks, savings and loan associations, in- 
dustrial banks, Morris Plan banks, federal 
land banks, Federal Housing Administra- 
tion credit unions, installment sales finance 
companies, and many retail credit mer- 
chants, are allowed to provide credit in- 


? Glenn, Brandt and Andrews, Remedial Loans 
(Russell Sage Foundation), p. 145. 

“It is very apparent to the impartial ob- 
server that the heated controversy that exists 
today is due largely to underlying competitive 
factors inherent in the small loan field."’ 
Florida Insurance Commissioner J. Edwin Lar- 
son, speech delivered at Washington University, 
St. Louis, Missouri, April 27, 1956. 

583 Law and Contemporary Problems 126 
(Winter, 1941). 

* Today, all lenders in the states without 
regulation are not unethical ‘‘loan sharks’’ any 
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surance in some form for their customers. 
The great majority of these institutions are 
rendering this service. Certainly there is 
no valid reason why small loan customers, 
who need it even more than other debtors, 
should be deprived of the opportunity to 
obtain this protection. Inasmuch as the 
small loan business is a regulated business, 
it is obvious that the only manner in which 
reasonable credit insurance protection should 
be made available to the borrower from the 
licensed lender is through the development 
of legislation and regulations which will 
permit this service to the borrower. 


Licensed Ethical Lender 
v. Illegal Unethical Lender 


Small loan lenders fall into two categories 
which differ from each other in much the 
same way as a policeman differs from a 
criminal.® The regulated ethical lender operates 
within the restrictions imposed by a legal 
strait jacket which is usually called the 
“small loan” or “consumer finance” law. 
The unethical unregulated lender continues 
to thrive in the states where unrealistic 
small loan laws or prohibitory usury laws 


‘ protect him from the competition of ethical 


lenders.® 


The often: cited report of the United States 
Senate’s subcommittee on antitrust and 
monopoly legislation entitled “The Tie-in 
Sale of Credit Insurance in Connection with 
Small Loans and Other Transactions” is 


more than they were in the years before 1909 
in the states where they have since sponsored 
and worked so hard to pass regulatory legisla- 
tion. Indeed, some of the most respected of 
the ethical regulated lenders have a history 
which goes back to 1875. However, most of the 
ethical regulated lenders represent ‘‘legitimate’’ 
capital which entered the small loan business 
only after the enactment of small loan legisla- 
tion, passed for that very purpose. 

™83d Cong., 2d Sess. (Washington, D. C., 
United States Government Printing Office, 
1955), p. 4. 


IL J— July, 1956 





objective, thorough and balanced. Also it is 
so concisely written that quotations from 
parts of the sections of the report are apt 
to be misleading. Certainly, it is unfair to 
take only the part of its findings which 
deals with the use of credit insurance by 
the unethical unregulated lender*® as the 
basis of a finding as to the issues involved 
in the use of credit life by the regulated 
consumer finance industry. 


Since 1916, large amounts of legitimate 
capital have been attracted to the regulated 
small loan business. The loan shark has 
been eliminated in the states with adequate 
legislation, but this has left the regulated 
lender as the only lender on the scene in 
such states. As a result, many confuse 
protection of the borrower from the loan 
shark with protection of the borrower from 
the regulated lender. 


The committee was not so misled and the 
report carefully preserves and maintains 
this distinction between ethical regulated 
lenders and unethical unregulated lenders. 
The actions of the committee are as reveal- 
ing as the words of the report. 


The committee held a series of public 
hearings only in those states where, because 
of a lack of state regulation, it had found 
extensive evidence of abuses. The investi- 
gation was limited to states without ade- 
quate small loan and credit insurance regu- 
lations, in view of the fact that the initial 
survey indicated that where the states have 
enacted laws or regulations governing the 
sale of credit insurance in connection with 
a regulated small loan industry, and where 
such laws or regulations are enforced, there 
are no abuses. 

Unless this distinction is carefully ob- 
served, findings on conditions resulting 
from a pattern of unregulated lending using 
illegal capital may be used to form the 
basis for a plausible but irrelevant non 
sequitur discussion on how to prevent such 
practices in the states where legal respect- 


able capital operates the regulated small 
loan industry, and where the Senate sub- 
committee found no abuses to exist. Con- 
fusion is twice compounded when the same 
discussions then define “consumer finance 
companies” as those who “operate under 
small loan laws.” ® 


Despite a lack of official statistics, the 
unregulated lender using illegal capital con- 
tinues to thrive, and is a substantial con- 
sumer credit agency in North and South 
Carolina, Alabama, Mississippi, Tennessee, 
Texas, Arkansas, North Dakota, Montana 
and, until recently, Georgia and Kansas.” 
These states have or had no adequate small 
loan legislation and were the states where 
the initial study of the Senate subcommittee 
had indicated that “coercion and intimida- 
tion attend the sale of credit insurance.” 
The committee, therefore, has held hearings 
in Kansas™ and North Carolina. 


Thus, the first and most essential basis 
for the successful regulation of credit life 
insurance in connection with small loans 
is an adequately enforced small loan law.” 


Let us consider then the proposal on the 
use of credit life insurance in connection 
with regulated lending to the borrower of 
small sums.” Why and to what extent is 
credit insurance needed by the borrower 
from regulated small loan lenders? What 
permissive credit insurance laws and regu- 
lations are proposed? What issues do such pro- 
posals pose? What is the present situation? 


Credit Insurance Ils Needed 


Credit insurance is needed by borrowers 
of small sums because creditors do not, as a 
general business practice, automatically write 
off loans when a debtor dies or is disabled. 
Regulated licensed consumer finance com- 
panies are no exception. Of necessity, they 
make an effort to collect the obligation, and 


the average borrower has too much self- 


8 See footnote 6. 
* See work cited at footnote 2, at p. 314. 


7% William Hays Simpson, ‘““‘The Small Loan 
Problem,’’ The McNeese Review (Spring, 1955), 
p. 148. 

“™ The committee report is specific. It found 
that ‘‘the conditions described to exist in Kan- 
sas for the following reasons: (a) There are 
no adequate small loan or retail instalment 
sales laws in Kansas... .” 


% The borrower has been able to purchase 
credit life insurance in Pennsylvania since 1937. 
(Pennsylvania Laws, 1937, No. 268.) It is sig- 
nificant that such experience in the use of credit 
life insurance in connection with regulated 
lending is not a subject of greater discussion. 
In 1954, O. B. Lippman, chief of the Consumer 


Credit Insurance 


Credit Division, Pennsylvania Department of 
Banking, stated, along with 14 other small loan 
supervisors of states wherein credit life insur- 
ance is sold, ‘‘that there was no abuse in their 
states in the sale of credit life insurance." 
(Hearing of Senate Judiciary Committee, State 
of Kansas, Topeka, February 15, 1955.) ‘‘I am 
firmly convinced that well regulated lending 
operations are essential to well conducted con- 
sumer credit insurance operations in the small 
loan field.’’ Speech by J. Edwin Larson, chair- 
man of the National Association of Insurance 
Commissioners, Subcommittee on Credit Life 
and Accident and Health Insurance at Third 
Annual Consumer Credit Conference, St. Louis, 
Missouri (1956). 

8Its use by consumer finance companies 
which ‘“‘operate under small loan laws.”’ 
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respect to avoid payment simply because of 
the death or disability of the spouse. See 


Table I, 

Such collection activity normally involves 
an emotional strain on all concerned and an 
actual economic hardship on the bereaved 
family which can be avoided at little cost 
through the protection of credit insurance. 
Obviously, the need of the borrower in- 
creases proportionately as the size of the 
consumer loan continues to increase in to- 
day’s inflated economy. 


Regulation Is Essential 


However, the very nature of the regulated 
consumer finance or small loan industry re- 
quires that the only manner in which rea- 
sonable credit insurance protection should 
be made available to the borrower from a 


licensed lender is through the passage of 
regulato: lending and insurance laws which 
will allow credit insurance to be sold by the 
regulated consumer finance industry under 
rigid controls which set forth fully the 
rights, limitations and restrictions deemed 
Unfortunately, the fact that it 
have such regulations is 
sometimes misconstrued or distorted into 
an assumption that credit insurance is, in 
itself, a special vehicle of abuse. As will be 
shown below, many other kinds of security 
were abused by illegal lenders “ and, in like 
manner, their use by regulated lenders had 
to be regulated to prevent abuse by the 
few who might be tempted. Responsible 
lenders accept such regulation as one of 
the facts of life in their industry made 
necessary by the need to keep illegal capi- 
tal out of their business. 


necessary. 
is necessary to 
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SURVEY OF SMALL LOAN BORROWER MORTALITY 
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® By M. R. Neifeld, Ph. D., vice president, Beneficial Management Corporation. 
» This represents a mortality of 0.37 per cent or four out of every 1,000 accounts outstanding 


which later events, not apparent in 1950, have shown to be almost 50 per cent under actual mor- 
tality. Since 1950, Beneficial has experimented with various forms of credit life insurance. As part 
of such experimentation, Beneficial pioneered a program of credit life at no extra cost to its bor- 
rowers as one possible answer to this problem. This program now covers 169,016 accounts 
amounting to $22,996,322. Since 1952, the annual rate of claims has consistently exceeded 6 per 
1,000 open accounts. In 1955 it was 6% per 1,000; in 1954, 634 per 1,000. The four per 1,000 figure 
in this 1950 survey seems to indicate only the deaths brought to the attention of the lender at 
that time. The surviving spouse must have paid off the many loans without informing the office 
of the death of the borrower. When there is no insurance there is no reason for the survivor to 
bring the death to the attention of the lender and, if payments are made regularly, there is no 
occasion for the lender to inquire. A program of credit life insurance creates a reason for the 
family to bring the fact of death to the attention of the lender. Hence the 50 per cent increase 
in the number of deaths reported after the insurance program became effective. It seems safe to 
assume that where the lender did not know of the death it was because the loan was paid off 
after death with no questions asked. It is, therefore, clear that much more than the statistics 
indicate was collected on accounts after the borrowers’ deaths. 

¢ This represents unpaid balances which will be collected. Probate court procedure and other 
delays often retard collections on accounts when the borrowers have died. 

%* Massie v. Cessna, 239 Ill. 352, 88 N. E, 152 

(1909). 
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In order to understand fully the scope of 
the legal aspects of the case of credit in- 
surance by the regulated consumer finance 
industry, it is essential that we review the 
historical background of small loan legisla- 
tion, the structure of that control, how it 
operates, as well as the legal nature of the 
sale of credit insurance. 


How a Small Loan Law Works 


Despite so many references to the model 
small loan law and its “principles,” one 
must bear in mind at all times that the 
uniform small loan or consumer finance law 
does not actually exist as a statute passed 
by a legislature, and that insofar as the 
use of credit insurance is concerned, we 
now have a considerable difference in the 
provisions adopted in the small loan laws 
of the various states. Thus, the form or 
words used in any one state are an increas- 
ingly uncertain guide. However, the basic 
methods used have remained constant despite 
the differences of detail or draftsmanship. 


While it is true that the purpose of small 
loan legislation is to protect the borrower 
of small sums from the loan shark and 
other illegal lenders, the method adopted is 
permissive and regulatory. Realities, not 
mere formal “protection” on paper, have 
been the rule and guide. Legally severe 
civil and criminal penalties deter the illegal 
lender, and the presence of a regulatory of- 
ficial insures enforcement. Practically, legiti- 
mate capital is attracted to the field, and the 
legitimate regulated consumer finance busi- 
ness is fostered and developed. It is the 
regulated lender who puts the loan shark 
out of business; first, by offering a con- 
venient source of credit to the borrower of 
small sums and, second, because self-in- 
terest impels the regulated lender to see 
that the law is enforced. 

The law is strict because it must neces- 
sarily be so to keep out illegal lending. 
But, as between the borrower and _ the 
legitimate lender which the law seeks to foster, 
it Should be reasonably and fairiy construed. 

As was said in the Edeistein case: 

“The legislative policy, however, has been 
to regulate the small loan business but 
not to illegalize it or to bind it so closely 
that it: may not function. This is to be 
remembered in construing the statute; as 
is also that the suit is for the recovery of 
a penal forfeiture for the doing of an act 


1% Edelstein v. Hub Loan Company, 130 N. J. L. 
511, 33 Atl. (2d) 829, rev’g 129 N. J. L. 497, 30 
Atl, (2d) 51 (1943). 

1% Wassam, The Salary Loan Business in New 
York City (Russell Sage Foundation, New 
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alleged to be prohibited by statute and that 
the statute is in this respect penal and as 
such to be strictly construed in favor of the 
person penalized. Gionti v. Crown Motor 
Freight Co., 128 N. J. L. 407, 26 A. 2d 282. 
It is to be noted in this connection that if 
accepting the reimbursement was a violation 
of R.’S. 17: 10-14, N. J. S. A., it was also 
under R. S. 17: 10-21, N. J. S. A., a misde- 
meanor on the part of the company and of 
any of. its officers, agents and employees 
who participated in the act.”* (The New 
Jersey small loan statute.) 


Security of All Kinds Permitted 


Credit insurance is, by nature, personal 
property taken as security. We are asked 
to interpret the small loan law to prohibit 
the use or sale of credit insurance by the 
licensed lender because of acknowledged 
abuses by the illegal lender in the unregu- 
lated states and because the use of such 
insurance by the regulated lender violates 
what some think is the philosophy of the 
act because they confuse form with sub- 
stance. Prohibition is not the philosophy 
of the law in respect to other security, such 
as wage assignments, despite widespread 
abuse of such security by unregulated lenders 
before the law was adopted.” 

Prohibition did not work before 1916.” 
Instead, today both wage assignments and 
chattel mortgages are permitted as security 
by most small loan laws and are used ex- 
tensively by regulated lenders without abuse. 
Why should we assume that credit insur- 
ance (no mention or attack is made on 
motor vehicle insurance) cannot likewise be 
successfully regulated and utilized? 


Collateral Transactions 
Seldom Prohibited 


The sale of insurance of any kind by the 
lender to the borrower in connection with a 
loan is a collateral transaction. The collateral 
sale of insurance has been involved in many 
usury cases where loans by insurance com- 
panies were connected with its sale. In such 
cases it has been held that the fact that the 
lender requires a borrower to purchase rea- 
sonable credit insurance on the usual terms 
asi a condition to the making of the loan 
does not, of itself, demonstrate usury. For 
the transaction to be usurious it must be 
shown that the purchase of the insurance was 


York, 1908); The Chattel Loan Business (Rus- 
sel). Sage Foundation, New York, 1909). 
1f See works cited at footnote 16. 





intended as a charge for the use of money.” 
The small loan laws follow the usury laws 
in this respect. 


[In most states, loans of credit, sales of 
and action, when used 
evasively, are considered as loans of money 
for the purpose of determining whether the 
small loan act applies. The generalized 
provisions of most small loan acts’ with 
reference to evasions, devices, subterfuges 
and pretext by unlicensed lenders were added 
to make determination of usury by unlicensed 
lenders easier for the courts. Such provi- 
sions are little more than repetitions of the 
general usury principle which requires courts 
to disregard the form and look to the sub- 
stance when usury is alleged.” 


Rot rds choses in 


The naow-famous “vitamin pill” case™ is 
a case in point. As a device to evade the 
limitations on interest for unlicensed lend- 
ers, an unlicensed lender sold vitamin pills 
and was duly convicted. 


It is difficult to follow the reasoning that 
a conviction for violations due to the un- 
reasonable requirement of the borrower to 
purchase vitamin pills shows the impos- 
sibihty of regulation of the sale of insurance 
reasonably needed as security. If anything, 
the vitamin case shows how effective small 
loan regulation is in practice in Michigan. 


The Ohio provision is indicative of the 
language of what we might call a collateral 
contract section which relates to collateral 
sales by licensees as contrasted to unlicensed 
lenders. It reads in part: “Any profit... 
of any kind that a licensee or other person 
may contract for... or in anywise obtain 
by any collateral sale in connection 
with the . . . making or otherwise in con- 
nection with any loan... shall be deemed 
to be charges for the purposes of regulation 
under this Act.” Only California, Ohio, 
New Mexico, Florida and Oklahoma have 
such provisions barring a profit to the li- 
censed lender on all collateral transactions 
except those permitted. It is significant 
that even these statutes do not bar all col- 
lateral “tie-in”. sales of insurance. New 


% Hubachek, Annotations on Small Loan Laws, 
p. 168. For an excellent discussion see Van 
Slyck, ‘“‘Insurance Security for Loans: His- 
torical Development of Court-made Law,’’ 23 
Journal of the Bar Association of the State of 
Kansas 239 (February, 1955). 

” 8 Law and Contemporary Problems 115. 

*” Pedple v. Coleman, 59 N. W. (2d) 279 
(Mich., 1953). 

" California Financial Code, Secs. 22004, 22456, 
22457; Florida Statutes, Sec. 516.20, Ch. 128; 
New Mexico Small Loan Act of 1955, Sec. 14(d); 
Page’s Ohio General Code Annotated, Sec. 
8624-65(b); Oklahoma Statutes Annotated, Sec. 
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Mexico, Ohio and Florida specifically allow 
licensed lenders to sell and receive com- 


missions on the sale of property insurance.” 


Except for the Delaware case (discussed 
later in this article) which held that col- 
lateral sales by licensees of reasonable in- 
surance were not barred, there are no 
decisive cases. However, the absence from 
most small loan laws of the section needed 
to bar all collateral transactions by the li- 
censed lender other than those permitted is 
significant. 


Lender’s Right to Security 


Although most small loan laws regulate 
or prohibit certain specific types of security, 
there is no prohibition of credit insurance 
as security in any small loan law today 
with the possible exception of Connecticut, 
which bars all security of any kind. The 
courts have held that in the absence of a 
specific prohibition of any given type of 
security, a lender may accept such security 
for a loan if it desires to do so.” This sim- 
ple fact has been blurred over. Many dis- 
cussions of this subject appear to proceed 
on the silent assumption that licensed lend- 
ers enjoy a monopoly and that, therefore, 
the borrower is forced to borrow from a 
particular lender and that, therefore, the 
legal licensed lender is legally obligated in 
some way to lend the money. 


The small loan acts do not work that 
way, although some acts, such as those in 
New York, New Jersey and Connecticut, 
have convenience and advantages which 
have been so rigidly construed as to limit 
the number of licensees. Borrowers in 
most other states have many lenders. avail- 
able just as soon as adequate legislation 
permits the entrance of legitimate capital 
to the business. The idea that there is no 
competition in the loan business is a hang- 
over from the days of illegal lending (when 
prohibition protected the loan shark from 
competition) or a mistaken conception that 
the New ‘/ork-New Jersey-Connecticut situ- 
ation is universal.” The contrary is true. 


280.18(b). It is difficult to understand just why 
motor vehicle insurance commissions are not 
attacked as violating the single charge dogma, 

22 Snow v. Anderson, 270 Ill. App. 453 (1933). 

22 For example, Professor Mors (1954 Inswur- 
ance Law Journal 782 (December)) uses New 
York, New Jersey and Connecticut to show the 
relative size of small loan offices and to show 
that their profit allows them to offer credit life 
at no extra cost. No other states have so 
restricted the number of licensees. Conse- 
quently, those who have a license have a large 
outstanding. Furthermore, less than 1 per 
cent of the borrowers in all these states are 
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Licensed regulated lenders are not engaged 
in a common calling in the sense that they 
are obligated to loan their money to anyone 
who applies for a loan. The lender may, 
and often does, ask for such security as he 
considers necessary, provided such security 
is not prohibited. If the lender considers 
a credit policy necessary as sectrity, there 
is nothing in most small loan laws that 
prohibits such a request. The borrower in 
the competitive regulated field always has 
many other lenders available to him if he 
considers such a request to be unreasonable 
and if his credit is such that lenders that 
“give” insurance away “at no extra cost” 
can afford to make a loan to him. 


All-Inclusive Charge 
v. Remainder of Act 


In any general discussion, the legal case 
for credit insurance and its regulated use 
by licensed lenders suffers when vis-a-vis 
with the oversimplification which makes the 
case for prohibition sound so plausible. The 
case for prohibition is based on sections of 
the law which limit the charges which a 
lender may receive for making the loan, a 
subject which has aroused strong emotional 
differences since ancient times. The lan- 
guage used in this section of most small 
loan laws is almest identical. On the other 
hand, the provisions on the payment by 
the borrower cf filing fees, attorney fees or 
insurance preiniums, the security permitted, 
the other business and the collateral agree- 
ment clauses vary considerably from state 
to state. 


It may surprise some that the werds “all 
inclusive” appear nowhere in any small loan 
act of which the writer knows. The “no 
further charge” section of most small loan 
laws reads as follows: 


“In addition to the interest herein pro- 
vided for no further or other charge or 
amount whatsvxever for any examination, 


(Footnote 23 continued) 
furnished insurance ‘‘at no extra cost’’ despite 
the ‘profits’ allesred. 

“Sixth draft ot Uniform Small Loan Law 
in Hubachek, Annotations on Small Loan Laws 
(1938), pp. 79-80. 

*% Niles v. Kavanagh, 179 Cal. 98, 175 Pac. 462 
(1918); Martorano v. Capital Finance Corpora- 
tion, 298 N. Y. 21, 43 N. E. (2d) 705 (1942); 
Maellaro & Madison Finance Company v. Jersey 
City, 130 N. J. 140, 31 Atl. (2d) 485, aff'd, 35 
Atl. (2d) 714 (1942); Auto Owners’ Finance Com- 
pany v. Coleman. 89 N. H. 356, 199 Atl. 365 
(19388); State v. Bankers Finance Corporation, 
41 Del. 566, 26 Atl. (2d) 220 (1942); Mills v. 
Parrott, 237 S. W. (2d) 851 (Ky., 1951); A. B. C. 


Credit Insurance 


service, brokerage, commission, expense, 
fee or bonus or other thing or otherwise 
shall be directly or indirectly charged, con- 
tracted for, or received.” ™ 


The items mentioned are descriptive of 
the charges to a borrower which the gen- 
eral usury laws permitted a lender to collect 
from the borrower for services rendered 
and expenses incurred by the lender in 
connection with the making of a loan. A 
lender is not prohibited from reducing his 
risk of loss through a chattel mortgage or 
wage assignment or insurance on a motor 
vehicle. Why should a reduction of risk 
through credit insurance be in a different 
category in the absence of specific provisions 
to the contrary? 


On the basis of the cases decided since 
1918, the “no further charge” section does 
not bar the sale of reasonable credit. insur- 
ance in connection with a loan. The courts 
have held that the premium for such insur- 
ance is not a charge for the loan of money. 
The prohibition against further charges ap- 
plies “only where the same would thereby 
take a greater charge for the money or 
thing advanced” than the rate of charge for 
money permitted by the act.” 


The decisions which have held the pre- 
miums paid for insurance to be a charge 
involve insurance which had no reasonable 
relation to the loan.” Thus, before any pay- 
ment for insurance by the borrower can 
be included in even “an all inclusive charge,” 
it must be a “charge” as that term is used 
in the small loan law in the state involved. 
That determination depends on whether or 
not the insurance purchased is reasonably 
required as security for the loan involved. 


Moreover, as we have mentioned, the “no 
further charge” provision is but one phase 
of the problem. It must be read in con- 
junction with other sections of the act in- 
volved, particularly the sections limiting 
security, and the “other business” and “col- 
lateral transaction” provisions. 


Credit, Inc. v. Byrne, 3 Chest. 129 (Pa. Ct. Com. 
Pleas, 1953); Platz v. Lapinski, 263 Mich. 240, 
248 N. W. 607 (1933). 

% Home Finance Company v. Padgett, 54 So. 
(2d) 813 (La. App., 1951); Strickler v. State 
Auto Finance Company, 220 Ark. 569, 249 
S. W. (2d) 307 (1952); People v. Schwartz, 296 
N. Y. 547, 68 N. E. (2d) 860 (1946); Columbia 
Auto Loan, Inc. v. District of Columbia, 78 
Atl. (2d) 857 (1951); Vee Vee Service Company 
v. Household Finance Corporation, 51 N. Y. S. 
(2d) 590, 63 N. E. (2d) 29 (1944); Commonwealth 
ex rel. Garuman v. Continental Company, Inc., 
275 Ky. 238, 121 S. W. (2d) 49 (1938); Peebles 
v. State, 87 Ga. App. 649, 75 S. E. (2d) 35 (1953). 
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One version of the “other business” pro- 
visions is similar to that found in Section 30 
of the Illinois law,” which reads as follows: 


“No licensee shall conduct the business 
of making loans under the provisions of 
this Act [Secs. 19-46] within any office, 
room, or place of business in which any 
other business is solicited or engaged in, or 
in association or conjunction therewith, ex- 
cept as may be authorized in writing by 
the Department upon its finding that the 
character of such other business is such that 
the granting of such authority will not fa- 
cilitate evasions of this Act or of the rules, 
regulations, and directions lawfully made 
hereunder.” 


A second version of the “no other busi- 
ness” clause is in the affirmative. It allows 
any other business “unless the Administra- 
tor . . . finds that such conduct facilitates 
or conceals violations of this Act and orders 
the registrant to desist from such con- 
duct vai. 


There are other problems of interpreta- 
tion which have not been settled. Insurance 
can be accepted as security, all seem to 
agree on that. The question is what kinds 
of insurance and who can pay the cost 
thereof? To whom can such cost be paid? 
Suppose that under the other business clause 
an administrator or the small loan statute 
permits the sale of insurance by a licensed 
lender. It would appear that the licensee, 
in the absence of a collateral agreement 
provision to the contrary, could sell credit 


*7 Illinois Revised Statutes, Ch. 74, Sec, 3v. 
See, also, Connecticut General Statutes, 1949, 
Sec. 5948: Hawaii Revised Laws, 1945, Sec. 
8845; Iowa Code, 1950, Sec. 536.12; Kentucky 
Revised Statutes, 1948, Sec. 288.090; Minnesota 
Statutes, 1945, Sec. 56.12; New Jersey Statutes 
Annotated, 17, 10-13, Sec. 351; New York Bank- 
ing Law; Rhode Island General Laws, 1938, Ch. 
149, Sec. 12; Virginia Code, 1950, Sec. 6-293: 
West Virginia Code, 1949, Sec, 4653; Wisconsin 
Statutes, Sec. 214.14. 

* This language is from the Model Consumer 
-Finance Act, approved in principle by the 
National Association of Consumer Finance Com- 
panies, October 1, 1948. Basically similar lan- 
guage may be found in the Idaho Code Anno- 
tated, Sec. 26-2013 (1948): Louisiana Revised 
Statutes, Tit. 6, Sec. 590 (1950); Michigan 
Compiled Laws, Sec. 593.12 (1948); Ohio Re- 
vised Code Annotated, Sec. 1321-12; Oklahoma 
Statutes Annotated, Tit. 15, Sec. 280.14(c); 
South Dakota Laws (1951). 

2» State v. Bankers Finance Corporation, cited 
at footnote 25. 

% “‘As small loan licensees, the lenders must 
maintain complete records on facts in connec- 
tion with their loans and, in addition, they 
must give to the borrower a statement which 
shows the insurance purchased in connection 
with the loan. Thus the fact that the lender is 
also an insurance agent means that all records 
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insurance to a borrower the same as any 
other insurance agent, provided the price 
and other factors are reasonable.” To rule 
otherwise one must construe the other busi- 
ness clause as preventing any dealings with 
borrowers even in such other business as 
may be permitted. If that were true, why 
have an other business clause in a small 
loan law at all and why do some states use 
a collateral agreement provision? Surely 
there could be no abuse of a borrower if 
all dealings with the borrower are barred. 
Such an interpretation allows one section 
of the law to dominate another. In order 
to give the other business clause its full 
meaning, it must be interpreted as allowing 
the administrator to authorize the licensed 
lender to engage in any other business, 
whether it be for the sale of automobiles 
or the sale of insurance, provided such 
business does not facilitate evasion and is 
not barred by a collateral agreement provi- 
sion. It is submitted that the sale of credit 
insurance by the lender, under adequate 
regulation will not facilitate evasion but 
will facilitate regulation by keeping the 
business in one place which is under the 
jurisdiction of the administrator.” How- 
ever, only one administrator has so ruled 
at this time.” One, at least, has ruled 
otherwise.” 


Present Problem 


We must face the fact that when model 
small loan legislation was first conceived 


must be kept in one place and are readily 
available for inspection. The confusion which 
could develop where responsibility is divided 
and can be shifted ‘to the other fellow’ is 
avoided. It is cbviously easier to pin point 
responsibility for any violation where there 
can be but one possible violator, the lender- 
insurance agent."" Ford S. Taft, Insurance 
Commissioner, “‘Credit Insurance in Wyoming— 
Effective Regulation Solution to Problem Some- 
times Troublesome,'’ Wyoming Personal Finance 
Law Quarterly Report (Summer, 1955), p. 83. 

™ West Virginia. (Letter addressed to ail 
small loan licensees from the commissioner of 
banking, August 11, 1952.) 

8%: The Nevada act specifically lists ‘‘insurance 
premiums"’ along with notary, filing and re- 
cording fees as outside the ‘‘no other charge"’ 
limitation. Nevada Compiled Laws, 1951, Ch. 
298, Sec. 13(c), and the other Nevada business 
clause specifically permits an ‘‘insurance agency” 
to be conducted in the same place of business. 
Nevertheless, Nevada Reg. 3(c) expressly bars 
the writing of credit life insurance in connection 
with loans. Such regulations are an understand- 
able reflection of the emotions which have been 
aroused by this problem. In Oregon (and this 
may shock the life insurance industry) the small 
loan commissioner has ruled in effect that life 
insurance is not ‘‘for the protection and bene- 
fit’’ of the insured. 
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in the early 1900's, credit insurance and 
motor vehicles for the workingman and 
insurance thereon were unknown. Where 
the small loan laws have not been modern- 
ized, the situation is confused and unsatis- 
factory. It is unwise to assume otherwise 
unless one is determined to prohibit credit 
insurance. There are severe criminal and 
civil penalties in the small loan laws. Li- 
censed lenders represent legitimate capital 
and as such are justifiably reluctant to 
launch test cases which are expensive, dan- 
gerous in view of the penalties that are in- 
volved and not a satisfactory solution in 
any event. Most small loan laws contain 
a requirement that the licensee have the 
character to warrant the belief that the 
licensee will operate its business lawfully. 
A criminal conviction might result in per- 
manent loss of a license. 


Insurance Permitted 
and Successfully Regulated 


Fifteen states and Alaska now have some 
form of permissive legislation.” In addition, 
the regulatory authority in Florida, West 
Virginia, Virginia, Utah and Kentucky per- 
mits the sale or use of credit insurance by 
licensed lenders. As mentioned above, five 


*% Pennsylvania Statutes Annotated, Tit. 7, 
Sec. 759 (Purdon, 1939); Massachusetts Gen- 
eral Laws, Ch. 175, Sec. 175; Missouri Statutes 
Annotated, Sec. 367.170 (Vernon, 1952); Louisi- 
ana Revised Statutes, Sec. 6:589 (Westlapp, 
1953); Nebraska Laws, 1953, Ch. 155: South 
Dakota Laws, Ch. 16, Secs. 22-24; Wyoming 
Compiled Statutes Annotated, Sec. 39.1111 
(Supp., 1953); Colorado Session Laws of 1955, 
Ch. 175 (approved May 5, 1955); Kansas Con- 
sumer Loan Act (Kansas Session Laws of 1955, 
Ch. 135); Georgia Industrial Loan Act (Georgia 
Session Laws of 1955, No. 219, Sec. 15); Ver- 
mont: Session Laws of 1955, No. 84; Arizona 
Session Laws of 1956, Ch. 123, Sec. 6-632; Ore- 
gon Revised Statutes, Ch. 725.34; Maryland An- 
notated Code, Art. 58A, See. 18; Seuth Carolina 
Acts of 1956, No. 974, See. 13, 15. 

% See Life and Disability Insurance (Confer- 
ence on Personal Finance Law, 1953). 

®% Despite the widespread publicity in New 
Mexico that an all-inclusive rate and a prohibi- 
tion of tie-in sales are a sine qua non of all 
effective small loan legislation, the New Mexico 
Small Loan Act of 1955, Sec. 14(d), specially 
allows the ‘“‘tie-in’’ sale of property insurance 
by the lender. This provision has aroused no 
controversy, although it would appear to vio- 
late the aforesaid principles quite as much as 
credit life insurance with relatively more dol- 
lars of premium and commissions paid for each 
policy. Presumably, only the sale of “credit 
insurance’’ comes within the ban of the ‘‘prin- 
eiple’’ against ‘‘tie-in sales.’’ Thus, Professor 
Mors states: ‘‘New Mexico passed a very strict 
small loan law in 1955 .... Tie-in sales of 
credit insurance are prohibited. Under certain 
conditions, however, licensees may sell insur- 


Credit Insurance 


states bar the sale of credit insurance but 
not all insurance by their collateral agree- 
ment provision.“ Connecticut bars credit 
insurance along with all other security. 
These are the only states to do so beyond 
any doubt. By avoiding an emotional ap- 
proach based on the charge sections each 
has effectively barred credit insurance.” 


It is often said that the position of the 
regulated lender coupled with his insatiable 
hunger for profit, a rather uncomplimentary 
but fortunately unwarranted assumption, 
will continuously drive up the price of 
credit insurance so as to increase his 
commissions.” The experience has been 
precisely the opposite.” 


One of the distinctions between credit 
insurance as a security device and credit 
insurance as a camouflage for interest is 
whether or not the premium for the in- 
surance was normal. 


A variety of provisions on the cost of 
credit insurance have been adopted under 
regulatory loan laws using this criterion. 
West Virginia, Louisiana and Arizona have 
specific dollar limits on the amount which 
the small loan borrower may pay for credit 
life insurance. Arizona limits it to 50 cents a 


$100 for group. Both West Virginia and 





ance on tangible personal property.’’ Small 
Loan Laws, Bureau of Business Research, West- 
ern Reserve University, p. 25. The language 
used is interesting in its conclusions. 

% ‘Competition has the peculiar effect of 
raising premiums instead of lowering them. 
Competition forces credit insurance premiums 
higher and higher because credit insurance 
companies compete for lenders to sell insurance 
rather than for borrowers to buy it. This 
competition takes the form of credit insurance 
companies offering higher and higher commis- 
sions to lenders. In order to pay higher and 
higher commissions to lenders, they must 
charge higher and higher premiums to bor- 
rowers or reduce protection or both.”’ (State- 
ment of Household Finance Corporation to the 
subcommittee of the Indiana Legislative Ad- 
visory Commission, Indianapolis, In¢iana, March 
15, 1956.) 

% The early rate for credit life insurance pro- 
tection provided under an individual policy was 
based on the actual age of the insured and 
ranged from $1.20 per $100 per annum to over 
$3 per $100 per annum. The early rate for 
credit life insurance protection provided under 
a group policy ranged from a minimum of 
$1 per $1,000 per month, the equivalent of 65 
cents per $100 per annum, to amounts consid- 
erably in excess of’ such minimum. Subse- 
quently, the rate for individual protection was 
reduced to a flat rate of $1 per $100 per annum 
regardless of age, and the minimum group rate 
was reduced to 75 cents per $1,000 per month, 
the equivalent of 4834 cents per $100 per annum. 
Arthur J. Cade, ‘““‘The Fundamental Issues of 
Consumer Credit Insurance," 1955 Insurance 
Law Journal 77 (February). 
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Louisiana limit the individual policy to $1 
per $100. Missouri limits the cost to the 
small loan borrower to “standard rates.” 
Pennsylvania limits the premium on credit 
life to the “standard cost of similar insur- 
ance.” The Kansas small loan regulations 
also limit the cost of credit insurance, both 
life and accident and health, to the “stand- 
ard or usual charge for a comparable in- 
surance.” Vermont limits the identifiable 
charge for group life insurance on small 
loan borrowers to that which is consistent 
with the cost of such insurance to the 
lender. Georgia limits premiums to $3.60 
per annum per $5 monthly benefit on three- 
day retroactive accident and health, and 
$2.10 for seven-day retroactive. Credit life 
in Georgia is limited to $2 per $100 for level 
term and $1 for $100 for declining balance 
credit life. 

The above refer to laws or regulations 
dealing specifically with the borrower from 
the regulated small loan .industry. Of 
course, small loan borrowers together with 
all other borrowers are protected by the 
Oregon and Florida credit insurance laws 
under which the Insurance Commissioner 
is empowered to prevent excessive charges 
for credit insurance. 

Many discussions of the cost of credit 
insurance prejudge the entire issue by as- 
suming abuses such as “overcharging” and 
“added” refinancing levies. Such assump- 
tions make it difficult for the insurer or 
lender or Commissioner to suggest rate 
reductions or regulations without appearing 
to admit the abuses claimed. Certainly any 
reduction in the rate becomes very difficult 
if the insurer is placed in a position of 
pleading guilty of “overcharging” each time 
the company can and does reduce its rates. 
It is significant that the $1 per $100 rate has 
remained constant since these somewhat 
unfortunate attacks on “overcharging” have 
become fashionable, and that such price fix- 
ing as has occurred has set a $1 per $100 rate. 
Of course, there is considerable doubt that 
the $1 per $100 rate for credit life is ex- 
cessive, and to some degree definitions of 
“excessive” have been adopted which make 
all individual premiums excessive because 
they exceed the cost of group insurance. 
Certainly, simply calling premiums exces- 
sive on the basis of the evidence now avail- 
able is unreasonable and an assumption of 
the answer by the wording of the question. 


At this point we come to a paramount 
issue which can only be settled by a legis- 


% See work cited at footnote 2. 
* There are no over-all statistics for the 
United States. In. Indiana, a_ representative 
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* 
Credit life is simply term life in- 
surance tailored. to the needs of the 
credit transaction. No ethical reg- 
ulated lender contemplates the use 
of any credit insurance which does 
any more than pay off the unpaid bal- 
ances due on death or disability. 
® 


lative decree in each state. Some seem to 
feel that we should search the records of 
all licensed lenders and all insurance com- 
panies, determine their costs and profits, 
and fix a rate for credit insurance in much 
the same expensive way the various public 
service commissioners fix rates for utilities 
and railroads.» (Here we come again to 
the unwarranted assumption that the in- 
dividual regulated lender has a monopoly.) 
The writer feels that inasmuch as we have 
an open market in insurance, there can be 
no overcharging on credit insurance so long 
as the premiums are normal for that open 
market. Can a price on an open market be 
excessive? Such premium rates are on file, 
open to public inspection in most states 
and present a ready standard against which 
to apply the test of “reasonableness” to 
credit insurance rates. It would appear 
that credit life rates are, if anything, some- 
what below rates for life insurance in 
similar amounts and for similar terms in 
the open market, 


Credit life is simply term life insurance 
tailored to the needs of the credit trans- 
action. No ethical regulated Jender con- 
templates the use of any credit insurance 
which does any more than pay off the un- 
paid balances due on death or disability. 
The average small loan by a regulated 
lender is about $300.” 


While small loans have an initial term 
of about 20 months, they are normally re- 
newed in less than one year. The largest 
writer of individual policies reports that its 
average credit life policy on small loans 
is $300 with a premium of $5, but that the 
average retained premium on the same poli- 
cies is only $2.50 on each policy arising out 
of small loans. Small loans are not made 
wholesale. The regulated ethical smal! loan 
lender runs a retail establishment. By 
multiplying his individual figures by the 
number of lenders in a state or a nation or 
two nations, one can get figures running 


state, the average loan was $284.29 in 1954, 
according to the Indiana Department of Finan- 
cial Institutions, 
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into many millions of dollars. 
can be extremely misleading 
basic size of the transaction involved is 
constantly borne in mind. Furthermore, in 
comparing the $1 per $100 rate to the market 
rate we must consider some underwriting 
rules in addition to the above.” The Indiana 
Consumer Finance Association, Inc., re- 
ported the following rates on file for several 
large nation-wide life insurers: 


Percentages 
unless the 


(A) Underwriting rules. 

(1) No policy issued for less than $1,000. 

(2) No premium less than $10. 

(B) Premium rates on policies similar to 
credit life. 

(1) On ten-year reducing term, minimum 
$2,000, the premium rate at age 40, the 
average age of a small loan borrower, is 
$9.86 per $1,000, which is equivalent to 
98 cents per $100. This policy has no for- 
feiture or loan value and no settlement option. 

(2) Interim term insurance issued 
for more than one year. 

(a) Rate per $1,000 at age 40 to 44—$1.06 
per month, 

(b) Rate per $1,000 at age 65—$3.75 per 
month. 


not 


Prudential’s new decreasing term plan 
for a policy at age 40 (the average age of a 
small loan borrower) has an annual prem- 
ium of $89.69 per annum on a ten-year term 
for each $10,000 in the amount of the loan. 
This is equivalent to 90 cents per $100 in the 
amount of the loan. If the policy is for 
a longer period, the premiums are much in 
excess of $89.90. 


It would seem that the state of the 
market price of individual insurance sold 
in the open market is a better criterion 
(where a market price is so readily avail- 
able) than any involved attempt at rate regu- 
lation through the cumbersome cost method 
required where there is a monopoly and no 
market price available. This becomes 
particularly pertinent where the Prudential’s 
figures on its General Motors Acceptance 
Corporation (GMAC) group contract are 
presented in relation to consumer finance 
companies. No consumer finance company 
remotely approaches the volume of GMAC. 
The Prudential rates of individual decreas- 
ing term credit life insurance would seem 
more indicative of the market price of in- 
dividual credit life insurance policies and 
the standard to which other individual poli- 
cies of credit life insurance might be com- 


* 
There is a considerable similarity be- 
tween the lending business and that of 
insurance. In both a large number of 
risks are accepted with the knowledge 
that by selection the actual risk will 
be reduced to the lending risk in the 
case of the lending institution and the 
mortality risk in the case of the in- 
surance institution—risks which the 
companies involved can assume. 

* 


pared, provided the policies are in equal 
amounts and have equal terms, etc. Short 
policies for short terms are exceedingly ex- 
pensive due to the high percentage of cleri- 
cal cost in relation to gross income. 

The American Life Convention and the 
Life Insurance Association of America have 
suggested that commissions on credit life 
be limited to “40¢ per annum per $100 of 
initial indebtedness.” We have previously 
noted that the average credit life policy 
used by the regulated small loan industry 
remains in effect than one year and 
that the net premium is about $2.50. This 
means that the lender, if he is permitted 
such commissions, will be paid about $1 
per policy per loan’ An independent study 
of the cost of handling credit life insurance 
in a small loan office in Missouri indicates 
an average out-of-pocket cost of more than 
$1 on each policy issued in an operating 
small loan office. See Table II, at page 454. 


less 


There is little doubt that the large small 
loan lenuers will prefer contributory group 
credit life with an optional charge to the 
borrower. 


However, group insurance itself precludes 
selectivity and at the moment has less legal 
support for its use by the regulated small 
loan lender than does the individual policy. 
Most critics cite “coercion” and insist that 
the borrower should have an option as to 
whether or not he wishes to purchase credit 
insurance protection. Only the individual 
policy will allow a complete option to the 
borrower and here again we meet in the 
concern over coercion an erroneous im- 
pression due to a confusion on illegal lend- 
ing with regulated licensed ethical lending. 
Because of such confusion many assume 
that all borrowers from regulated small 
loan lenders purchase insurance. 





*® Individual credit life policies cover all ages 
from 21 to 65 with no medical examination. 
While most group policies provide that coverage 
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will cease in the event of delinquency, usually 
within 30 or 60 days, most individual policies 
have no such limitations. 
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TABLE Il 


In the “Comments” on “Analysis of the Cost of Handling Credit Life Insurance” 
(Driscoll, Millet & Company), it was concluded as follows: 


Insurance 
Costs 


Direct Costs B. F. Co. 
Policy Sales .... $ .418 
Policy Issue wie cae ae 
Premium Refunds . cate 
Death Claims . .$12.378 


Overhead Costs 
.142 
.067 


Accounting and Reports ......$ 
Supervision pi, iS 


The expense incurred in processing credit life insurance was analyzed 
and distributed for each company, resulting in the following item costs: 


C.L. Co. 


$ .840 
$ 398 
$ .785 
$5.620 


M. L. Co. 
$ .388 
$ .126 


H. F. Co. 


$ .131 
$ .167 
$ .173 
$5.370 


Average 
$ .444 
$ .262 
$ .441 
$7.684 


$7,367 


$ .500 
$ .315 


$ .451 
$ .262 


$ .098 
$ .195 


$ .298 
$ .210 


These costs added together represent the complete cost of processing a credit life 
insurance policy in each office. The total cost for each office was as follows: 


B. F. Co. 
singe eee 

$ 98 
.. $13.36 


Policies Issued 
With Refund . 
Without Refund 
With Death Claim 


C. L. Co. 
$2.84 
$2.05 
$7.67 


M. L. Co. H. F. Co. 


$ .76 
$ .59 
$5.91 


Average 
$ 1.65 
$ 1.21 
$ 8.88 


$1.23 
$8.59 


The cost per $100 of insured loans granted is shown for each office. 


Cost per $100 of 
Insured Loans 
office as follows: 


B. F. Co. 
$1,435,900 
... $4,047.20 
$.28 


Description 
Amount Loaned 
Total Cost Se 
Cost per $100 


General 


C.ks Ge. 
$242,200 
$1,796.40 

$.74 


The average cost per policy issued was $1.53 with a refund, $1.08 with- 
out a refund and $10.80 where a death claim was made. 


This cost was obtained by dividing the total dollars loaned with life 
insurance into the total cost of handling credit life insurance in each 


M.L. Co. 
$500,000 
$2,609.21 

$.52 


H. F. Co 
$290,700 
$503.81 
$.17 


Toial 
$2,468,800 
$8,956.62 
$.37 


Of the four officers surveyed, it is our opinion that the costs as developed for 


M. L.. 


Co, could be accepted as being nearer normal because of the size, method of 


operation, expense incurred and volume of loans insured. However, the average costs 
shown for all offices should provide a fair idea of the cost of issuing and servicing credit 


life imsurance on an individual policy basis. 


Recently, and for the first time to the 
knowledge of the writer, reliable statistics 
have been gathered on the use of credit 
insurance by ethical regulated small loan 
lenders. See Table III. These studies in- 
dicate that only 74 per cent of borrowers 
from ethical licensed lenders purchase credit 
life insurance where it is offered by such 
lenders. Only 24.92 per cent of the bor- 
rowers purchase accident and health in- 
surance if it is offered by the lender. The 
entire problem is put in a proper perspec- 
tive by noting that only 82 per cent of the 
licensees provide credit life insurance for 
which the debtor pays the premium. Five 
per cent of the licensees provide credit life 
insurance at no extra cost and 13 per cent 
provide no credit life insurance at all. 
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Thus, only 74 per cent of the borrowers 
from 82 per cent of the licensees purchase 
credit insurance. Moreover, the figures are 
even more dramatic in the case of accident 
and health. There we note that only 20 
per cent of the licensees sell accident and 
health insurance to borrowers and that only 
24.92 per cent of the borrowers from this 
20 per cent of the lenders purchase accident 
and health insurance. 

Many lenders outside of states like New 
York, New Jersey and Illinois do have 
much less than $100,000 in outstandings. 
As we have stated, an extreme group of 
small loan lenders is seeking to prohibit 
credit life insurance from the small loan 


(Continued on page 456) 
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TABLE Ill 
INDIANA CONSUMER FINANCE ASSOCIATION 


Consolidated Report of 400 Small Loan Licensee Members * 
(1). Number of licensed small loan offices in Indiana, December 31, 1955 
(2) Number of licensed small loan offices which were members of Indiana Consumer 
Finance Association at December 31, 1955 . 
(3) Number of licensed small loan offices, members of Indiana Consumer Finance 
Association, included in this consolidated report which is made a part of the 
questionnaire filed on behalf of the group . 


Credit Life Insurance 
(4) Number and per cent of reporting licensees providing credit life 
insurance for which the debtor pays the premium .. 
(5) Number and per cent of reporting licensees providing credit life in- 
surance for which the debtor does not pay the premium 
(6) Number and per cent of reporting licensees not providing credit life 
insurance 


Type of credit life insurance provided where the debtor pays the premium: 
(7) Number and per cent of reporting licensees providing declining bal- 

ance insurance (including group) ... Bas 170 
(8) Number and per cent of licensees providing level term 5 
(9) Number and per cent of licensees providing both declining balance 

and level term life insurance 


NS rede rr a te 2 327 


Note 1: Many licensees that report that they provide both declining balance and level 
term credit life insurance advise that the level term type is used only for single pay- 
ment on noninstallment types of loans such as farmer plans, school teacher plans and 
other seasonal loans. 


Note 2: With respect to level term insurance: 
1 report says—*“Level life type approximately 1% 
1 report says—‘“Level life type 5% of total.” 
1 report says—“Very few.” 
l report says—“7.6% of total.” 


Premiums charged debtor: Number of licensees 


(10) Declining balance credit life insurance: 
$1.35 per $100 per year 
$1.10 per $100 per year.... 
$1.00 per $100 per year 
$ .72 per $100 per year 
Rate not reported.... 


(11) Level term credit life insurance: 
$2.00 per $100 per year 
$1.00 per $100 per year 


(12) Licensees that provide both classes included in both groups of 
the above figures—deduct 


Note: The three licensees that report charging $1.35 per $100 state that this charge includes, 
in addition to declining balance life insurance, dismemberment and loss of sight. 


* Statement on credit insurance (its use in the subcommittee of the Indiana Legislative 
Indiana by the small loan industry) made to Advisory Commission, March 15, 1956, p. 36. 
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TABLE Ill (Continued) 


Loan volume and insured loans: 


(13) 


Total number of loans 
censees 

(14) 

(15) 


(16) 


Per cent of loans insured 


credit life insurance and 


debtor 


Total number of such loans insured with credit life insur- 


ance ‘ 
Per ce f loz Ra 
er cent of loans insured 


made by all 
Total number of loans insured with credit life insurance... 


Total number of loans made by those licensees providing 
charging the premium to the 


1954 1955 


(400) reporting li- 
400,209 
206,942 


51.71% 


438,411 
282,572 
64.45% 


280,578 330,848 


206,716 
73.67 Yo 


245,311 
74.14% 


Credit Accident and Health Insurance 
Number and per cent of reporting licensees providing credit accident 
and health insurance for which the debtor pays the premium 
Number and per cent of reporting licensees providing credit accident 


and health insurance for which 


premium 


the debtor does not 


pay the 
0 


Number and per cent of reporting licensees not providing credit 


accident and health insurance 


Total 


(22) Total number of small loans 
credit accident and health insurance 


(23) Total number of such loans insured with credit accident and 


health insurance 
(24) Per cent of loans insured 


(Continued from page 454) 


borrower. A proposal restricting credit life 


to group will mean that many small lenders 
will not support the legislation necessary 
because they know that they will be unable 
to obtain group insurance unless they do so 
under conditions which may involve coer- 


“Mr. James J. Jacobson, in his authorita- 
tive ‘‘Analysis on Group Creditors Insurance,”’ 
makes this point very clear. 

Among the fundamental 
group creditors insurance are minimum size 
requirements, minimum participation require- 
ments and underwriting to the eligible types 
of creditors. Mr. Jacobson reports that all but 
two of the major companies writing group 
creditors insurance insist on a volume of in- 
sured loans at.the end of each year of $100,000 
to $150,000. One major company varies iis 
policy volume requirement in accordance with 
the type of creditor under consideration. It 
requires $25,000 of loan volume value for banks 
and credit unions and $150,000 for finance com- 
panies and vendors. 

As Mr. Jacobson points out, in most group 
credit life insurance companies where the 
debtor is paying part of all of the companies’ 
group creditors insurance, it is necessary for 
the creditor to pay the premium for those 
debtors who would otherwise refuse insurance 
in order that 100 per cent participation may be 
maintained. Two companies provide that ‘‘on 
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characteristics of 


made by 


80% 


100% 


955 
licensees providing 


72,079 


17,960 


23.73% 24.92% 


cion to obtain 100 per cent participation or 
the lenders pay the cost for borrowers who 
do not choose to pay.“ These lenders, in 
their own opinion, cannot afford to do this, 
and their opposition makes it extrem¢ely 
difficult to obtain the necessary legislative 
support for group insurance alone. Thus, 


certain minimum sized groups, participation 
of at least 75% of the debtors in the group is 
satisfactory."’ Mr. Jacobson also states that 
a ‘‘number of smaller underwriting companies 
issue policies on a 75% participation basis.’’ 
We see here once more the ability of smaller 
companies to tailor policies to fit the needs of 
the smaller volume operator. The 75 per cent 
participation type, Mr. Jacobson expects, will 
exhibit a higher mortality loss ratio, all other 
factors being equal. 

It is in the selection of lenders eligible for 
the group that the small ethical lender would 
suffer most bitterly. Mr. Jacobson comments 
on this as follows: ‘‘Four of the insurance 
companies provide group creditors insurance 
for small loan finance companies. The writing 
company with the largest volume of this 
coverage in force requires a small loan company 
to have at least $500000 of loans outstanding 
and to provide the life insurance at no cost to 
the debtor. These more stringent requirements 
insure that only the more established small 
loan companies of good reputation will be 
considered.’’ 


IL J— July, 1956 





credit insurance is as effectively prohibited 
as it is when an express prohibition is en- 
acted in the law. 


Group coverages are cheaper than indi- 
vidual. It is the difference between whole- 
sale and retail. Where the regulated small 
loan industry can insure the borrower 
wholesale, it is being done. Competition 
between regulated lenders insures the best 
buy to the borrower. Unnecessary restric- 
tions and price fixing always stifle progress. 
Protection from actual retail costs will only 
hurt all borrowers not in the wholesale 
market. 


We also have the problem of progress. 
The individual credit insurance policy has 
been the pioneer. Group has followed. If 
we remove the individual policy from the 
regulated consumer finance field, the progress 
of credit life insurance, particularly group, 
will likewise be slowed down if not eliminated 
entirely. 


There is also something basically unfair 
about attempts to legislate out of existence 
the competition of the individual policy 
after it has opened up the entire field of 
credit insurance. Here again we come to 
an assumption, that is, that all progress 
possible in this field has come to an end 
and that pioneers are no longer necessary. 
We cannot believe that such a policy will 
appeal to the dynamic insurance industry 
no matter how attractive it may be from a 
price-fixing viewpoint. 


Coercion 


The cry of “coercion” involves perhaps 
everything which we stated previously in- 
sofar as the regulated small loan lender is 
concerned. The coercive sale of insurance, 
not desired by the borrower, would violate 
the small loan law and render the loan 
void. The return to the lender under the 
regulations in effect and proposed would be 
so limited and the financial risks so great 
that we must doubt any lender would force 
a borrower to purchase credit life insurance 
as a condition to a loan. Furthermore, any 
discussion on how to prevent coercion 
degree, that there is 

One finds it difficult 
to believe that a borrower can be coerced 
wants. There 
has been little official investigation at the 


assumes, to some 


coercion to prevent. 


to purchase something he 
grass roots level of this subject, and an 
absolute paucity of complaints by borrowers 
from licensed lenders. Such official reports 
as we have indicate that borrowers like to have 
their loans insured and will purchase insur- 
ance voluntarily if it is offered.“ Further- 
more, borrowers will leave small loan lenders 
that do not provide credit insurance.” 

The fear of coercion is primarily academic 
and an unfair implication the 
regulated consumer finance industry is con- 
cerned. It been made into an issue 
primarily because of the confusion of the 
practices of the high-rate unregulated illegal 


insofar as 


has 





On January 7, 1955, Harold Johnson, assist- 
ant director and counsel of the Department of 
Banking of the State of Nebraska, stated: 


‘You inquire as to whether or not the sale 


of such insurance is abused. To answer this 
question we believe there is only one person 
who may determine whether or not the sale 
of such insurance is abused. That person is 
the borrower. The borrower is the sole judge 
of this question. 


“Since 1941, through our examinations of 
small loan companies, we have made consider- 
able inquiry of the borrowers to determine 
whether or not the companies were complying 
with the law relating to the sale of such 
insurance. As a part of our examination of 
small loan companies we have made a con- 
siderable number of investigations and test 
checks of borrowers. First, we mailed ques- 
tionnaires to various borrowers setting out fully 
the purpose of the questionnaire as a part of 
the examination. All the questionnaires were 
returned with a favorable reply to the effect 
that they knew they purchased such insurance 
and that they purchased it of their own free 
will and accord. This practice was continued 
for a long time. Next, we made personal 
investigations by calling on many borrowers 
in various communities in connection with the 
examinations of various companies. These 
borrowers were thoroughly interviewed to de- 
termine whether or not they purchased such 
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insurance of their own free will and accord 
and whether they knew just what they were 
purchasing. 

“In all of our inquiries, both by correspond- 
ence and by personal interview, we never had 
one borrower report that they had been forced 
to purchase such insurance. 

““We have only had one complaint during all 
these years where a borrower claimed that he 
did not know he purchased such insurance. A 
complete investigation of this case revealed 
that the employee of the company finally ad- 
mitted that he perhaps had not fully explained 
the matter to the borrower. lurther inquiry 
of the borrower finally revealed that he knew 
he purchased it but he was a little delinquent 
in his payments and he thought he could obtain 
some leniency by making a complaint. The 
matter was entirely adjusted to the satisfac- 
tion of all. 

“It is through this investigation work and 
examination over the period of the years that 
leads us to conclude that the sale of such in- 
surance is not abused in the State of Nebraska.’’ 
(Presented at the hearing of the Kansas Senate 
Judiciary Committee, State of Kansas, Topeka, 
February 15, 1955.) 

* Harold E. Morgan, vice president, Farmer’s 
National Bank, Shelbyville, Indiana, ‘‘Instalment 
Credit, Consumer Credit Insurance,’’ 1954 Bul- 
letin. 
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lender with those of the ethical regulated 
licensed consumer finance company which 
replaces the high-rate lender and drives it 
out of business. 


Should Lender Be Paid for Services? 


We come now to the allegation that con- 
sumer finance companies are already making 
“adequate profits” and should, therefore, 
not be paid anything for their services in 
furnishing credit insurance to the borrower. 
AS a practical matter it is unduly optimistic, 
and another form of prohibition, to suggest a 
plan which contemplates a businessman 
running a service without compensation for 
his effort and expense in rendering that 
setTvice. 


The proposal infers that profits of licensed 
lenders should be limited to their present 
amount and that all further services should 
be rendered at cost or at no cost. This 
particular kind of program is another way 
of promoting a limited dividend program 
for the consumer finance industry. It just 
happens that limited dividend companies, 
formerly called “remedial loan societies,” 
were proposed and experimented with as 
a part of the method of providing the 
borrower of small sums with the credit he 
needs. As early as 1916, the Russell Sage 
Foundation came to the reluctant conclu- 
sion that “philanthropy and 6 percent” 
limited dividend companies “can never be 
numerous enough or large enough to fulfill 
the demand.” * 


Here again we meet in this discussion the 
desire to cut off progress by taking away 
the motivation. 


Insurance v. Lending Risks 


There is a considerable similarity between 
the lending business and that of insurance. 
In both a large number of risks are accepted 
with the knowledge that by selection the 
actual risk will be reduced to the lending 
risk in the case of the lending institution and 
the mortality risk in the case of the insur- 
ance institution—risks which the companies 
involved can assume. There is a question 
as to when it is preferable to make a risk 
an imsurance risk or a lending risk. The 
legislatures in each state where regulation 
is proposed for consumer finance companies 
have faced the question of what risks should 
remain self-insured. Some states have limited 


“See work cited at footnote 3, at p. 142. 
* The statement made by Household Finance 
Corporation to the subcommniittee of the Indiana 
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the insurance on certain small loans. West 
Virginia allows no credit insurance on loans 
of $100 or less. South Dakota and Kansas 
allow no credit insurance on loans of $300 
or less. 

The same problem arises in respect to 
accident and health insurance. The Na- 
tional Association of Insurance Commis- 
sioners (NAIC) limited accident and health 
insurance to that having a 14-day waiting 
period. Kansas and Colorado have a similar 
limitation. Georgia requires three days and 
seven days or less. Such limitations should 
obviously be made by the legislature in each 
case if we are to avoid an endless dispute 
of matter of opinion. 


The use of accident and health insurance 
by the regulated consumer finance industry 
has had a much shorter period of develop- 
ment than that of credit life insurance, and 
studies of its usefulness have lagged much 
further behind. We do know that lenders 
do not, as a matter of practice, cease the 
collection of interest and/or unpaid principal 
balance in the event of the disability of 
the borrower, and the loss ratios on acci- 
dent and health insurance in a state like 
Indiana are higher than the loss ratios on 
life insurance.“ Thus, the borrower does 
receive a considerable benefit where ethical 
lenders and insurance companies are involved. 


The statistics also indicate that only 5 
per cent of the borrowers in a state where 
a small loan industry functions purchase 
accident and health insurance. This places 
the problem in its proper perspective. Cer- 
tainly further actuarial and underwriting 
studies are necessary and, perhaps, further 
standardization of the policy will be advis- 
able. Insofar as the writer is concerned, 
reserved judgment seems in order until we 
have more conclusive facts than those 
developed by the coercive sale of insurance 
by the illegal lender as a disguise for his 
interest charges. Such activity and experi- 
ence has no place in any discussion of the 
regulated consumer finance industry. 


Conclusion 


There is little doubt that we are at the 
point where model credit insurance statutes 
and regulations can be drawn and agreed 
upon. Experience to date proves that the 
uses of credit insurance by the regulated 
consumer finance industry can be success- 
fully regulated, and that credit insurance 

(Continued on page 465) 
Legislative Advisory Commission, March 15, 


1956, p. 6, lists 22.8 per tent and 35.3 per cent 
respectively for life and accident and health. 
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The Uncompensated 


Automobile Accident Victim 


By ALBERT L. PLUMMER 


This article is a revision of a speech 
given in April before the Kansas City 
Claim Men’s Association. Since the Gov- 
ernor of New York signed the new com- 
pulsory automobile insurance bill, the 
author has revised his speech to bring 
it up to date. Mr. Plummer is a member 
of the Missouri, New York and Dela- 
ware bars and is general attorney, Bruce 
Dodson and Company, Kansas City. 


§ esr SUBJECT of this discussion may 
rightfully bear. several different titles 
— “The Uncompensated Automobile Acci- 
dent Victim,” “The Financially Irresponsible 
Motorist,” or “The Uninsured Motorist.” 
Of the three mentioned, “The Uncompen- 
sated Automobile Accident Victim” is the 
most.comprehensive. Under that title we 
can freely discuss all the known plans that 
have been submitted as a remedy for the 
economic problem that has followed many 
automobile accidents. 


The theme song of our time seems to be 
to insure or indemnify in some manner the 
losses of mankind. . We are a long way 
from adequately doing that, but the heri- 
tage of the American people is to try any 
project that may be helpful and beneficial. 
Substantial progress has been made in the 
past 50 years in the relationship of master 
and servant. Our workmen’s compensation 
laws have done a fairly good job in an effort 
to cover the industrial injuries. The insur- 
ance industry has made great strides in its 
efforts to underwrite the property losses 
of our people due to fire, hurricane, negli- 
gence and other causes. The one gigantic 
unsolved problem is the losses that may 
arise from the misuse of nuclear energy. 
Yet, in our deliberation and future planning, 
we should consider the economic problem 
that remains with us due to the irresponsible 
or uninsured motorist. 


Uncompensated Auto Victim 


The automobile industry has grown in the 
past 60 years to be the largest of the 
manufacturing industries. From a few pe- 
culiar-looking motor vehicles and operators 
with their strange paraphernalia in the be- 
ginning of the twentieth century, they have 
increased to a total of 61 million registered 
automobiles and 72 million registered oper- 
ators in 1955. The progress has been rapid 
and tremendous since World War II. These 
developments have made it most difficult 
for the insurance industry to adequately 
and timely underwrite the legion of hazards 
created by the motor vehicle. It has been 
likewise a most difficult task for leaders 
of safety programs to minimize the carnage 
following automobile accidents. 


The history of automobile underwriting 
by the insurance industry dates from its 
first policy in 1898 to a total of over 40 
million policies in 1955; from a total pre- 
mium of less than $50 to an amount in 
excess of $4 billion; from bodily injury and 
property damage to multiple coverage of 
physical damage, medical pay, personal ef- 
fects, life, accident and the uninsured 
motorist. 


Since 1925 there has been a constant 
effort by the insurance companies and the 
public to minimize the number of uninsured 
or financially irresponsible operators upon 
the public highways. Some of the major 
plans or laws that have been proposed or 
adopted to do this are as follows: the Mas- 
sachusetts compulsory automobile liability 
law, the motor vehicle financial responsibility 
laws, the Saskatchewan Automobile Accident 
Insurance Act, the New Jersey Unsatisfied 
Claim and Judgment Fund Law, the un- 
satisfied judgment insurance endorsements, 
the uninsured motorists voluntary endorse- 
ments, the compulsory motor vehicle indem- 
nification fund, the equal responsibilty amend- 
ment, and the automobile compensation plan. 
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There is much yet to be done 
compensating the automobile 
victim. A review of some of the 
things already done and planned for the 
future may help us to better understand 
the economic problems and what we 
expect to develop. 


toward 
adequately 
accident 


may 


Compulsory Plans 


There are two schools of thought about 
the adoption of compulsory law to force 
the financially irresponsible motorist off the 
public highways. A few compulsory plans 
have been adopted. Many have been proposed 
and are now being submitted for adoption. 


Massachusetts compulsory automobile lia- 
bility law.—In 1925 the Legislature of 
Massachusetts passed an act which became 
the first compulsory automobile liability law 
in the United States. The law became 
effective in 1927, Anyone who has studied 
the history of that law must admit that 
it has not been satisfactory to all interests. 
The rate problem has made it a proverbial 
“political football.” Coverage has been con- 
stantly deleted from the compulsory re- 
quirements in order to force a lower rate 
or maintain the existing one. 


The compulsory law requires every motor 
vehicle owner in Massachusetts, as a con- 
dition precedent to the registration and 
operation of his vehicle, to obtain the mini- 
mum statutory compulsory insurance cov- 
ering the liability for bodily injury to a 
third person on the Massachusetts high- 
ways. The insurance must be provided by 
a company qualified to do business in 
Massachusetts. The statutory coverage is 
a maximum of $5,000 for one person, and 
$10,000 for all injuries arising out of any 
one accident. This compulsory coverage 
does not extend to the operator of the in- 
sured vehicle or to the guests in it. No 
property damage is required and the statu- 
tory coverages do not extend to operators 
in other states or to accidents off the pub- 
lic highways in the state. The compulsory 
law provides that in lieu of insurance the 
registrant may provide a bond or cash de- 
posit (it is said that these alternatives have 
rarely been used). The insurance companies 
have found themselves in an unsatisfactory 
position due to the public’s desire for lower 
rates and the inevitable upward surge of 
rising claim costs and accident frequency. 


At a public hearing held by New York 
Superintendent of Insurance Holz and the 
joint legislative committee on unsatisfied 
judgment act and compulsory automobile 
insurance in the fall of 1955, the testimony 
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of many insurance executives and repre- 
sentatives was given concerning these plans. 
An attorney of one of our largest’ multiple- 
line stock companies told of his com- 
pany’s experiences with this Massachusetts 
law. He reported that his company had 
lost over $2 million between 1945 and 1954, 
or 5.7 per cent for that ten years in under- 
writing the statutory bodily injury coverage. 
Some feel that this experiment will con- 
tinue in its adverse status. Others feel that 
the law is a failure, that it should be im- 
mediately abandoned and that a remedy 
providing broader coverage at more equi- 
table rates should be adopted. 


Saskatchewan Automobile Accident In- 
surance Act.—On March 6, 1946, the Prov- 
ince of Saskatchewan, Canada, began to 
enforce its new automobile accident insur- 
ance act. It was compulsory for every 
person registering an automobile or secur- 
ing a driver’s license to purchase accident 
insurance in a government fund, This plan 
was the first of its kind. It departed en- 
tirely from the old established principle of 
negligence in automobile accidents. Under 
its provisions any person injured by or in 
a licensed vehicle in Saskatchewan (with 
few exceptions) was and is entitled to cer- 
tain benefits under a schedule set forth in 
the law. There have been’ subsequent 
amendments. The original law partially 
applied the principle of workmen’s compen- 
sation legislation to automobile accidents, 
but did not go the whole way and abolish 
lawsuits arising out of the automobile acci- 
dents. Suits against motorists are permitted 
under certain conditions, such as where the 
injured party can prove damages in excess 
of his recovery under the provincial fund. 
The amendments have extended the law to 
provide bodily injury and property damage 
liability insurance and comprehensive physi- 
cal damage coverage, which includes colli- 
sion insurance, The collision and property 
damage insurance carry a $100 deductible 
provided the loss occurs within the prov- 
ince. There is no deductible if the loss 
occurs away from the province. This Sas- 
katchewan law leaves nothing to the private 
insurance carrier except excess business 
and, even in this respect, the Saskatchewan 
government insurance office is entitled to 
step in and sell additional coverage to meet 
the needs of the insured. 


It is submitted by many that this plan 
would not work, especially in the densely 
populated areas in the United States. Some 
have explained that the reason for its pres- 
ent success is that it operates in a large 
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geographical area where less than one 
million people reside, and that there is a 
maximum of 150,000 automobiles in use 
with at least fourth of them over 20 
years old. Further, the climatic conditions 
prevent 60 per cent of the roads being open 
for traffic in winter, which is usually long. 
Claim consciousness does not exist in any 
degree comparable to that of many sections 
in the United States. This plan has not 
been extended to other areas of the North 
American Continent. 


one 


New York plan—In 1954 Governor 
Dewey of New York proposed a compul- 
sory automobile liability plan for the state. 
A very vigorous campaign for and against 
it developed, and the plan was finally de- 
feated. However, a revision of the law was 
adopted providing that all minor automobile 
owners in New York must supply evidence 
of automobile liability insurance under 
standard provisions with limits of 10/20/5 
in order to register their cars. This same 
law provided that all minors who operate 
automobiles in New York must submit 
similar proof of financial responsibility. 

The latest official action in New York is 
the proposed motor vehicle indemnification 
fund by Superintendent Leffert Holz. (This 
indemnification fund bill was killed in the 
state senate in spite of the efforts of Governor 
Harriman and others to get it passed. In- 
stead, the legislature enacted a compulsory 
law called the Motor Vehicle Financial Se- 
curity Act, which is briefly explained in 
another part of this article.) It is somewhat 
of a combination of the compulsory laws, 
the unsatisfied judgment fund, the uninsured 
motorist coverage and the Saskatchewan 
accident plan. It would provide that the 
motorist who cannot show evidence of 
financial responsibility in 10/20/5 limits 
must pay a $30 fee. This would be put 
into a claimefund to pay victims of unin- 
sured motorists. He would receive nothing 
for his $30 and, if the claim fund paid out 
anything because of him, his car would be 
impounded and he would not be allowed to 
register an automobile or get a driver’s li- 
cense until he fully repaid the loss to the 
fund. The claimant would have to prove 
his claim, just as he would in a common 
law action, but any controversies with the 
Superintendent’s Department about the pay- 
ment or the extent of the claim would be 
arbitrated. The fund would be available to 
the residents of the State of New York, to 
residents of other states, the District of 
Columbia, Canada, and foreign countries 
“in which laws substantially similar in char- 
acter are in effect.” The limit on claims 
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against the fund would be 10/20/1 with a 
$200 deductible on property damage. The 
fund would be subject to claims arising out 
of the operation of stolen vehicles, unin- 
sured out-of-state cars and the hit-and-run 
motorist. It is estimated that there are 
700,000 unitisured motor vehicles in New 
York State which, if the plan were to be- 
come effective, would mean a fund of 
$21 million on or after 1957. 


Common carriers.—It is common knowl- 
edge to many of us that anyone who owns 
and operates an automobile as a common 
carrier must qualify under the state and 
federal laws which mandatorily provide 
proof of financial responsibility. The re- 
quired bodily injury and property damage 
coverage and the minimum required statu- 
tory limits depend upon the capacity and 
purposes of use of the vehicle. 


Present status——Compulsory automobile 
insurance bills are now pending in the 
Legislatures of Arizona, Georgia and other 
states. It is definitely a current trend. A 
bill pending in the Georgia Legislature was 
submitted by a state senator who had been 
involved in an auto accident with an unin- 
sured and irresponsible motorist. He vig- 
orously proposes its adoption. 


The principle of compulsory insurance is 
contrary to the American way of life even 
though it has been effectively applied in 
our workmen’s compensation laws and com- 
mon carrier acts. 


Automobile Liability Security Laws 


Financial responsibility laws.—Connecticut 


was the first state to enagt a “financial 
responsibility law.” It was effective Janu- 
ary 1, 1926. Vermont and Rhode Island 
followed with the enactment of similar 
laws in 1927. Thereafter all of the other 
states did likewise. Most of these laws were 
very liberal when first enacted, but from 
time to time amendments were made con- 
verting them from so-called “one bite” or 
accident type to that of the security type. 
The financial responsibility laws are not 
uniform in their requirements. The mini- 
mum requirements on property damage 
losses for reporting purposes is from $35 
in Vermont to $200 in the State of Wash- 
ington. The average minimum rcquirements 
in most of the states on property dam- 
age claims is $50 or $100 before a 
report is required or the law applies. The 
minimum liability requirements for bodily 
injury and property damage when security 
is required are usually 5/10/1 with some 
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states requiring 5/10/2, 10/20/1, 10/20/2 
and 10/20/5. Connecticut now has the 
highest requirement, which is 20/20/1. 


The only state that has attempted some 
form of impoundment penalty is California. 
An amendment to their financial law, effec- 
tive July 1, 1956, provides for suspension 
of reregistration and storage of the vehicle 
involved in the accident until security is 
deposited or all claims paid. 


The earlier laws required that the claims 
be reduced to judgment before any form of 
security was required. In 1937 New Hamp- 
shire amended its law to require the mini- 
mum security after the accident, so that at 
this time 46 of the states, the District of 
Columbia and Hawaii have eliminated the 
judgment requirement and substantially fol- 
lowed the New Hampshire law. 


The main objective of these financial 
responsibility or liability laws has been to 
encourage the owners and operators of 
motor vehicles to adequately insure their 
hazards or provide the minimum required 
financial security for the payment of legally 
responsible claims following an accident. 
It has been estimated that these laws have 
been the means of encouraging at least 
50 per cent of the motorists to adequately 
‘insure or otherwise provide financial secur- 
ity. 


In New York State, prior to the enact- 
ment of the law on September 1, 1929, about 
30 per cent of the vehicles were insured. 
Today that figure stands at about 90 per 


cent. Of course, the increase became sub- 
stantial after the security type of amend- 
ment was added in 1942. The amendment 
on July 1, 1955, has encouraged or forced 
more motorists to insure, giving us the 
present percentage. 


In April, 1956, the Motor Vehicle Finan- 
cial Security Act was enacted in New York. 
Parts of this compulsory automobile finan- 
cial responsibility law will become effective 
on various dates—that is, October 1, 1956, 
January 1, 1957, and February 1, 1957. In 
substance it provides that some form of 
financial responsibility must be provided 
for when application for the auto license is 
made. The law identifies the forms of 
proof. They are (1) a motor vehicle lia- 
bility policy with minimum limits of 10/20/5, 
(2) a surety company bond or similar 
security, (3) a deposit of cash or securities 
in the amount of $15,000, or (4) qualification 
as a self-insurer as otherwise provided in 
the act. The omission to comply with these 
mandatory requirements subjects the regis- 
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tered owner and/or the operator of the 
motor vehicle to certain penalties. That 
penalty may be a fine of not less than 
$100 or more than $1,000, or imprisonment 
for not more than one year or both. 


A study of the law will indicate that it 
is broader in scope than the Massachusetts 
law but similar in principle in that both are 
compulsory. In signing this bill to make 
it law, Governor Harriman also promised 
that he will continue his efforts for legis- 
lation that will afford financial protection 
to persons injured or killed by automobiles 
not under the law (such as _ hit-and-run 
drivers, out-of-state drivers or operators of 
stolen autos). Further, he expressed a re- 
gret that the legislature had not passed 
the “compulsory indemnifying” plan pro- 
posed by Superintendent Holz. That act 
would include provisions for coverage of 
the injured victim due to the action of the 
uninsured or hit-and-run motorist. 


Equal responsibility amendment.—Some 
representatives of the insurance industry 
have suggested the equal responsibility 
amendment as a means of forcing others 
to insure. That recommendation, if adopted, 
may mean an amendment to the financial 
responsibility laws whereby each driver 
would be required to carry a certificate 
showing that he is able to pay—either 
through private resources, through a posted 
bond or through adequate insurance cov- 
erage—for accidents he might cause. Motorists 
who would drive without first establishing 
financial responsibility would be subject to 
a fine, a jail sentence or both. (New York 
has now adopted this idea.) 


It is further estimated that approximately 
15 per cent of the operators of motor ve- 
hicles in the United States have not pro- 
vided any form of financial security for 
motor vehicle accidents in spite of the pen- 
alties of the financial respofisibility laws 
with their security type provisions. There- 
fore, there is a very active movement on 
at this time to try other methods to enforce 
full security beginning with the first acci- 
dent. The two main methods are the pre- 
viously mentioned equal responsibility 
amendment and the impoundment law. 


Unsatisfied judgment funds.—This has 
been another approach to the problem of 
the uncompensated automobile accident vic- 
tim, and the funds were enacted to supple- 
ment the financial responsibility law. They 
are wholly or partially government-managed 
funds that provide coverage for those who 
sustain automobile accident losses even af- 
ter the claims are reduced to judgment. 
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This type of coverage originated in Mani- 
toba, Canada, January 1, 1946. It was 
adopted in North Dakota on July 1, 1947, 
in New Jersey on April 1, 1955, and also 
by the Provinces of Alberta, British Colum- 
bia, Newfoundland, Nova Scotia, Ontario 
and Prince Edward Island of Canada. These 
laws are not uniform and are still in an 
experimental stage. 


The New Jersey law, as an example, is 
called the “Unsatisfied Claim and Judg- 
ment Fund Law.” The fund is created by 
the insured motorist paying $1 at the time 
he registers his automobile and the unin- 
sured motorists paying $3. The insurance 
companies doing business in New Jersey 
pay % of 1 per cent of the bodily injury 
and property damage premiums. The fund 
is managed by designated government agen- 
cies and representatives of the insurance 
companies. It is used to reimburse persons 


who have secured judgments in the state. 


for bodily injury or death, and for property 
damage, from automobile accidents, when 
the judgments are returned unsatisfied, ex- 
cept for the following persons: (1) a person 
driving or riding in an uninsured motor 
vehicle owned by him, his spouse, parent 
or child; (2) the spouse, parent or child of 
an uninsured motorist; (3) a guest occupant 
who cannot use the fund to recover against 
his host; (4) a person driving a motor ve- 
hicle in violation of an order of suspension 
or revocation; (5) a person covered with 
respect to such injury or death by any 
workmen’s compensation law. 


There is a $200 deductible on all claims. 
There is also a limit of $1,000 for property 
damage, a limit of $5,000 for death or in- 
jury of one person and a maximum of 
$10,000 for injuries or death arising out of 
one accident. The other collecting require- 
ments are exacting and somewhat cumber- 
some. Truly, this particular unsatisfied 
judgment fund plan is being watched with 
much interest by all who are interested in 
this economic problem. 

The financial responsibility law of North 
Dakota together with its unsatisfied judg- 
ment fund requires security of 5/10/1 with 
$100 property damage deductible, plus the 
payment of $1 by each registered motorist 
for the purpose of creating a fund. If 
financial security is not satisfactorily proven 
within 60 days, the license is subject to 
immediate revocation. If a judgment is 
rendered following the accident and is re- 
turned unsatisfied, the resident accident 
victim may obtain payments to the limits 
of 5/10 if the uncollectible judgment ex- 
ceeds $300. The judgment is then assigned 
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to the state treasurer, and the license and 
registration continue to be suspended until 
the fund has been fully repaid. The New 
Jersey and North Dakota funds are similar 
in principle but different in detail provision. 
Neither fund includes nonresidents. (Ben- 
son v. Schneider, 5 AutoMoBILe Cases (2d) 
625, 68 N. W. (2d) 665 (1955).) 

The unsatisfied judgment funds are ex- 
perimental, and their duration will depend 
upon better plans with the uninsured paying 
the full costs. Already a Massachusetts 
Legislature committee has considered the 
unsatisfied judgment funds as impractical 
and probably unconstitutional. 


Insurance Coverages 


The first insurance policy for the auto- 
mobile motorist was provided in 1898. It 
covered bodily injury and property damage. 
If we were to study that policy today we 
would find that it was very restricted and 
that the limits were very low, with the 
insurance companies guessing at an ade- 
quate premium rate. Following that event 
58 years ago there have been some very 
substantial developments in insurance cov- 
erages, both in scope and limits. How- 
ever, the insurance industry has acted in 
most instances with proper foresight and 
prudence so that security and _ stability 
would always be present. So, as “time 
marches on” we have observed the broad- 
ening of the bodily injury and property 
damage coverages with the desired limits, 
and the adding of the physical damage cov- 
erages now known as comprehensive, col- 
lision and personal effects. In 1936 the 
insurance companies prepared the standard 
form automobile policy in order to combine 
the many coverages into one contract, to 
make the provisions uniform and to charge 
a more equitable rate. That trend continued 
by adding to the standard form policy such 
endorsements as drive-other-car, additional 
interest clause, broad form definition of 
automobile, medical payments, accident and 
life insurance benefits and now, lastly, the 
unsatisfied judgment and uninsured motorist 
endorsements. 

Unsatisfied judgment endorsement.—In 
January, 1954, the unsatisfied judgment en- 
dorsement was added to the standard form 
automobile policy by several companies. 
A man in California claimed the honor 
of having the exclusive copyright on that 
form of coverage. In spite of his notices 
of his exclusive interest, however, more 
than a dozen insurers have issued that form 
of coverage. Without taking the time to 
review this scope of coverage, I might add 
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that it sold for $5 to $7.50. It would pay 
only after it was determined that the judg- 
ment was uncollectible. Some of the limited 
endorsements provided that judgments by 
default were not covered. The limits were 
usually 5/10 for bodily injury. Most of 
them did not provide for property damage. 
That form of coverage was very restricted 
and only served the imperative needs of 
the motorist who might desire it. It was 
another step in the right direction to give 
more adequate insurance coverage and, par- 
ticularly, to relieve the pressure caused by 
the economic problem of the uninsured 
motorist. 


Uninsured motorist coverage.—After the 
unsatisfied judgment coverage endorsement 
was introduced, there was a rapid move- 
ment to stop the enactment of compulsory 
automobile financial responsibility bills. As 
a remedy for the need to more adequately 
compensate the auto accident victim, the 
insurance industry proposed the “uninsured 
motorists endorsement,” which is sometimes 
called “innocent victim” coverage. The 
stock and mutual companies agreed that 
some form of insurance coverage should 
be immediately provided for the public, but 
they disagreed as to the scope and form 
of the coverage. Thus, two endorsement 
forms have been prepared. Most stock and 
some mutual companies have prepared a 
limited form which covers the damages to 
which the insureds are “legally entitled.” 


Some of the mutual companies have 
adopted the broad form providing that the 
negligence of the uninsured is presumed. 
The endorsement specifically uses the fol- 
lowing language: “Provided, for the pur- 
poses of this endorsement the accident 
causing such injury shall be deemed to 
have resulted from the negligence of such 
uninsured owner or operator without the 
negligence of the insured in any way con- 
tributing thereto.” It further covers the 
named insured, his spouse, and relatives of 
either while residents of the same house- 
hold. In addition, it covers anybody in, 
upon, entering or alighting from the auto- 
mobile, if done with permission of the 
insured. To the insured and members of 
his household it will cover the pedestrian 
accidents caused by the uninsured vehicle. 


The two forms of endorsement are 
practically the same except one presumes 
negligence and the other does not. The 
limited form does provide that any contro- 
versies between the parties shall be decided 
in accordance with the rules of the American 
Arbitration Association. The broad form 
states that the controversies shall be settled 
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by an appraisal, specifically provided in the 
endorsement. The coverage is in the nature 
of a bond in that the insurance companies 
are entitled to assignment of the claim (by 
way of a trust agreement) and may take 
such steps as they deem advisable to recover 
from the other party, at their expense, but 
with the insured agreeing to cooperate as 
directed. The definition of the insured auto- 
mobile is sufficiently broad to include any 
automobile for which liability insurance 
would be provided under the drive-other- 
car section of the policy. It specifically 
excludes any accident caused by an auto- 
mobile owned by the insured or any resident 
of his household, and caused by any pub- 
licly owned automobile. These endorsements 
were first added to existing policies in the 
State of New York in October, 1955, with- 
out charge. Upon renewal, if the insured 
desired the coverage, he would pay $2.50 
for the limited form or $4 for the broad 
form. The limits were 10/20 and covered 
only bodily injury and death claims. 

The insurance industry is to be compli- 
mented for the effors it has made to help 
the American citizen cope with this un- 
compensated automobile accident-victim 
problem. The uninsured motorist endorse- 
ment is a commendable result of the industry’s 
effort to do the job without delegating it to 
the government. Our hope is that this 
uninsured motorist coverage will be quickly 
extended to all parts of our. country. 


Compensation Plan 
All of the so-called compensation plans 


for the handling of automobile accident 
claims are based on liability without fault. 
This type of plan was considered in New 
York as far back as 1924 and 1925. Judge 
Robert S. Marx made many speeches and 
did considerable writing on the following 
general subject: “The Curse of the Personal 
Injury Suits and a Remedy” (American Bar 
Association Journal, Volume 10 (1924)). In 
fact, he helped draft a bill known as the 
Str .us-Cuvilier bill that would make this 
plan the law of New York, but it was al- 
ways defeated when submitted, Later, in 
1932, Columbia University submitted a re- 
port on the subject which was known as 
the “Columbia Pian.” It was also referred 
to as the “Ballantine Report,” named after 
the chairman of the committee that made 
the study and submitted the report. It 
recommended the adoption of the plan. But 
it was vigorously fought and failed to be- 
come a law. 

In the meantime Ray Brown and others 
made an exhaustive study of it for the State 
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of Wisconsin. In concluding his report, 
Mr. Brown said in part: “The writer is of 
the opinion that on the whole, it would be 
undesirable at the present time to apply 
the compensation plan to automobile acci- 
dents.” Even though Mr. Ballantine recom- 
mended the: adoption of the plan at the 
time of his report, he later concluded that 
it may not be practical or workable. Never- 
theless, the converts to this social idea 
have not relinquished their interest. 


Saskatchewan plan.—Finally the Province 
of Saskatchewan, Canada, in 1946 adopted 
a compensation plan and made it their law 
under the title “The Automobile Accident 
Insurance Act.” The material parts of the 
plan have already been explained in another 
part of this discussion. This comprehensive 
plan did not abrogate the existing negli- 
gence laws for the prosecution of liability 
claims, but supplemented the laws. It is 
both a compensation and a compulsory 
automobile bodily injury and property dam- 
age law. Those who administer the law 
have annually reported its very satisfactory 
operation. Some of the critics explain the 
favorable report by saying that it is due to 
the sparsely populated area, a substantial 
number of old motor vehicles, retarded 
winter traffic and lack of claim conscious- 
ness. Only time will tell if the plan will 
spread to other areas. So far the efforts to 
adopt it in principle by legislation in the 
United States have failed. The broad form 
uninsured motorist endorsement issued by 
the mutual insurance companies in New 


York State in 1955 is the nearest we have 
come to a voluntary adoption of the plan 
by the insurance industry. 


Conclusion 


The foregoing reports are personal ob- 
servations and conclusions. They may not 
be 100 per cent accurate but they do bear my 
honest interpretations. It is obvious from this 
information that it is well nigh impossible 
to protect every person injured in an auto- 
mobile accident. The best forms of insur- 
ance coverages submitted by any insurance 
company to date bear limited insurance 
clauses, many exceptions and numerous con- 
ditions. The best plan proposed or adopted 
for the compensation of the automobile 
victim has its limitations in both 
scope and coverage. The only thing we 


accident 


can reasonably hope for on this project is 
to minimize the economic loss by better 
indemnifying plans at cost. The in- 
genuity of human resourcefulness has not 
come upon the “open sesame” to the problem. 


It is also well to remember that 92,000 
people were killed and 9,200,000 were in- 
jured by accident in the United States in 
1955. Of this group the automobile killed 
38,300 and injured 1,350,000. Work acci- 
dents caused the death of 14,200 and injured 
1,900,000. It has also been reported that 
home accidents in 1955 took the lives of 
27,000, and the injured numbered 4,050,000. 
For some unknown reason we are not con- 
centrating upon the greatest source of ac- 
cidents, that is, our homes. [The End] 


less 


CREDIT INSURANCE—USE BY LICENSED LENDERS 


benefits can be brought to the borrower by 
the licensed lender at reasonable cost and 
without abuse. 


The regulated consumer finance industry 
is in competition with other consumer credit 
agencies not subject to the regulations 
under which the regulated consumer finance 
industry operates. Such competitors have 
no need to wait while the regulated con- 
sumer finance industry convinces those in 
charge of its regulation that there is a need 
to progress beyond 1916. Other consumer 
finance industries which do not wish to 
change can be ignored by those that do, and 
the customer is thereby given an opportunity 
to select the service preferred. The customer 
prefers to be protected. Unfortunately, in 
a regulated business such as licensed lend- 
ing, those that would stand still have it 
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Continued from page 458 | 


within their power to delay unfavorable 
competition by preventing changes in the 
regulatory system. 

The regulated small loan industry cannot 
be expected to accept the conclusion that 
no advance beyond the ideas of 1916 can 
be made without demoralizing the busi- 
ness. Credit insurance is but one of the 
modern tools which can be utilized success- 
fully by the regulated consumer finance 
industry. There is no reason why its bor- 
rowers should be prohibited from receiving 
the benefits which the genius of the insur- 
ance industry has created and made avail- 
able to them. The solution is not prohibition. 
The solution is the enactment and enforce- 
ment of proper statutes and regulations. 


[The End] 
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By HAROLD A. KATZ 


Negligence in Design as al 


This article is reprinted, with additions, | 
from the March, 1956 issue of the Har- | 
vard Law Review, where it appeared as | 
“Liability of Automobile Manufacturers | 
for Unsafe Design of Passenger Cars,” 


QGINCE the epic decision of Mr. Justice 
‘7 Cardozo in the MacPherson case,’ the 
courts have increasingly recognized that the 
manufacturer of a chattel has a duty of care to 
the ultimate consumer or user.’ So com- 
pletely has this principle of law come to be 
accepted that in a recent case the defend- 
ant, General Motors Corporation, did not 
dispute its legal obligation to an ultimate 
user not in privity, and Judge Goodrich 
noted that “this principle has now become 
so well established that it would be sheer 
affectation to pile up citation of decisions 
upon it.”* Manufacturers have been held li- 
able for injuries caused by vehicles sold with 


1 MacPherson v. Buick Motor Company, 217 
N. Y. 382, 111 N. E. 1050 (1916). 

2 See Annotation, 140 A. L. R. 191 (1942). See 
also Feezer, ‘‘Manufacturer’s Liability for In- 
juries Caused by His Products: Defective Auto- 
mobiles,’’ 37 Michigan Law Review 1 (1938); 
Miller, ‘‘Liability of a Manufacturer for Harm 
Done by a Product,”’ 3 Syracuse Law Review 
106 (1951). 

® Carpini v. Pittsburgh and Weirton Bus Com- 
pany, 5 Automobile Cases (2d) 152, 216 F. (2d) 
404, 405 (CA-3, 1954). 

* See, e.g., Kanatser v. Chrysler Corporation, 
39 Automobile Cases 587, 199 F. (2d) 610 (CA-10, 
1952), cert. den., 39 Automobile Cases 954, 344 
U. S. 921 (1953): Hupp Motor Car Corporation 
v. Wadsworth, 7 Automobile Cases 923, 113 F. 
(2d) 827 (CCA-6, 1940); Goullon v. Ford Motor 
Company, 44 F. (2d) 310 (CCA-6, 1930); Bird 
v. Ford Motor Company, 15 F. Supp. 590 (DC 
N. Y., 1936). 

5’ Amason v. Ford Motor Company, 80 F. (2d) 
265 (CCA-5, 1935); Ford Motor Company v. 
Wolber, 32 F. (2d) 18 (CCA-7), cert. den., 280 
U. S. 565 (1929); Davlin v. Henry Ford & Son, 
Inc., 20 F. (2d) 317 (CCA-6, 1927); Reusch v. 
Ford Motor Company, 1 Automobile Cases 399, 
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a wide array of defects.‘ Where the alleged 
defect was one of design rather than con- 
struction, however, the courts have long 
seemed reluctant to impose liability on the 
manufacturer. An exception has been an 
occasional case involving breach of an ex- 
press warranty where the equities strongly 
favored the injured plaintiff who had pur- 
chased an automobile in reliance on a false 
assurance as to the qualities of the prod- 
uct. But even in the warranty field the 
courts have been generally disposed against 
manufacturers’ liability for faulty design." 
The relative infrequency of cases involv- 
ing defects in construction, despite the courts’ 
willingness to impose liability in such’ situ- 
ations, suggests that the motor companies, 
alerted to the potential risks involved, have 
devised methods of production and inspec- 
tion which have made defects of the Mac- 
Pherson type relatively rare. But faced until 
recently with an apparent predisposition of 
the courts against holding them liable for 


196 Wash, 213, 82 Pac. (2d) 556 (1938); Foster 
v. Ford Motor Company, 139 Wash. 341, 246 
Pac. 945 (1926). There is a dearth of reported 
cases where negligence in design was urged by 
the plaintiff as a basis for liability, and the 
successful instances appear to be recent cases. 
See p. 468 of this article. 

® Bahiman v,. Hudson Motor Car Company, 
5 Automobile Cases 191, 290 Mich. 683, 689, 288 
N. W. 309, 310 (1939) (plaintiff injured when 
his head struck jagged edge at welded seam 
of alleged ‘‘seamless steel roof’’ in “A Rugged 
Fortress of Safety’’); Baxter v. Ford Motor 
Company, 168 Wash. 456, 459, 12 Pac. (2d) 409, 
411 (1932), aff'd after retrial, 179 Wash. 123, 
35 Pac. (2d) 1090 (1934) (plaintiff lost eye when 
pebble caused shattering of glass windshield 
“so made that it will not fly or shatter under 
the hardest impact’’); Senter v. B. F. Goodrich 
Company, 127 F. Supp. 705 (Colo., 1954) (plain- 
tiff injured by blowout of tubeless tire which 
allegedly could not blow out). 

7 See, e.9., Chanin v. Chevrolet Motor Com- 
pany, 89 F. (2d) 889 (CCA-7, 1937); Murphy v. 
Plymouth Motor Corporation, 3 Wash. (2d) 180, 
100 Pac. (2d) 30 (1940). 
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negligent design and by general public 
apathy toward occupant safety, the manu- 
facturers have in this aspect of design been 
in a “rut worn deep by fifty years of unim- 
aginative thinking.”* Automobile manu- 
facturers have been negligent in failing to 
design and market reasonably safe automo- 
biles. This failure has created a vast area 
of unnecessary hazard to human life and 
is a substantial contributing cause of the 
high injury and fatality rate in motorcar 
accidents. Tort liability arises from the 
creation of unreasonable risks.° Nothing in 
law or logic insulates manufacturers from 
liability for deficiencies in design any more 
than for defects in construction. 


Manufacturers’ Duty 


The Restatement says: “A manufacturer 
of a chattel made under a plan or design 
which makes it dangerous for the uses for 
which it is manufactured is subject to liability 
to others whom he should expect to use the 
chattel lawfully or to be in the vicinity of 
its probable use for bodily harm caused by 


8 Speech by Horace E. Campbell, Clinical Con- 
gress of the Amevican College of Surgeons, 
Symposium on Trauma, Atlantic City, New 
Jersey, November 16, 1954. 

®*A leading writer in the field has observed 
that the importance of the MacPherson case and 
of another leading opinion by Judge Cardozo, 
Wagner v. International Railway Company, 232 
N. Y. 176, 133 N. E. 437 (1921), is that “they 
focus attention upon the risk of harm and not 
upon the manner by which it is caused or the 
number of events intervening between the de- 
fendant’s act and the catastrophe.’ Seavey, 
“Mr. Justice Cardozo and the Law of Torts,”’ 
52 Harvard Law Review 372, 381 (1939). See 
also James, ‘“‘Nature of Negligence,’’ 3 Utah 
Law Review 275, 280-286 (1953); Seavey, ‘‘Prin- 
ciples of Torts,’’ 56 Harvard Law Review 72, 
87-93 (1942). 

%” Restatement, Torts, Sec. 398 (1938). 
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his failure to exercise reasonable care in the 
adoption of a safe plan or design.” ” 

One court, deciding in favor of a defend- 
ant in an action brought against a farm 
implement manufacturer for injuries suf- 
fered when a tractor seat broke, set forth 
the manufacturer’s duty as follows: 

“Its duty was to use reasonable care in 
employing designs, selecting materials, and 
making assemblies . . . which would fairly 
meet any emergency of use which could rea- 
sonably be anticipated.” * 

The manufacturer is not protected be- 
cause he did not know any better.” He 
must make “such inspections and tests dur- 
ing the course of manufacture and after the 
article is completed as the manufacturer 
should recognize as reasonably necessary 
to secure the production of a safe article 

..’™ Certainly the manufacturer is in 
a position, while the consumer is not, to 
make such tests and to use such talent as 
would be required to market the safest 
practicable automobile.” 


The fact that other manufacturers may 
market products comparable in design is not 


1 Davilin v. Henry Ford & Son, Inc., cited at 
footnote 5, at p. 319. This statement was 
quoted with approval in Reusch v. Ford Motor 
Company, cited at footnote 5, at p. 559. 

2 Cf. Chapman Chemical Company v. Taylor, 
17 Negligence Cases 136, 215 Ark. 630, 643, 222 
S. W. (2d) 820, 827 (1949). There a rule of 
strict liability was applied to a chemical manu- 
facturer who, “‘either from ignorance ... or 
gee indifference,’’ had released a product 
without adequate testing. See also Carter v. 
Yardley & Company, Inc., 13 Negligence Cases 
179, 319 Mass. 92, 64 N. E. (2d) 693 (1946). 

%3 Restatement, Torts, Sec. 395, comment c, 
at p. 1075 (1938). 

44 Even a used-car dealer, whose facilities and 
resources are obviously not comparable to those 
of a manufacturer, has been found liable for 
defects of construction on this theory. Gaidry 
Motors, Inc. v. Brannon, 4 Automobile Cases 
(2d) 168, 268 S. W. (2d) 627, 629 (Ky., 1954). 
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controlling on the question of negligence.” 
In the words of Mr. Justice Holmes, “what 
usually is done may be evidence of what 
ought to be done, but what ought to be 
done is fixed by a standard of reasonable 
prudence, whether it usually is complied 
with or not.” This is a necessary rule so 
that “manufacturers cannot, by concurring 
in a careless or dangerous method of manu- 
facture, establish their own standard of 
care.”'” 

A few recent decisions point up the way 
in which courts have begun to hold manu- 
facturers responsible for negligence in de- 
sign. In one case some bus passengers were 
injured when a bus crashed into a retain- 
ing wall after the brakes had failed on a 
hill. An action was brought against the bus 
company and against General Motors Cor- 
poration, which had manufactured the bus. 
The theory of the action against the manu- 
facturer was that it had been negligent in 
that the design of the braking system used 
on the bus, with the petcock dangerously 
close to the ground, subjected the passen- 
gers to the hazard of a failure of the brak- 
ing system. Motors cited their 
experience over the years with this type of 
design, showing that despite the millions 
of miles which vehicles of that sort had 
traveled on tighways, no bus accident of 
the type here. involved had been reported. 
The court stated that this “was not conclu- 
any more than, evidence of general 
practice in an industry is conclusive on 
whether operations are conducted with due 
care,” and affirmed a jury verdict for the 
plaintiff against General Motors.” 


General 


sive 


In another case the plaintiff sustained a 
double amputation when a fork lift truck 
overturned on him. It was claimed that 
the manufacturer had negligently designed 
the machine. Among the evidence was 
testimony that the center of gravity on the 
vehicle was too high for safe operation. It 
was testified thet the counterweight could 
have been attached so as to afford greater 
stability without affecting maneuverability 
and, also, that the triangular base used by 
the manufacturer was considerably less 


% See Northwest Airlines, Inc. v. Glenn L. 
Martin Company, 4 Negligence Cases (2d) 833, 
224 F. (2d) 120, 129 (CA-6, 1955). 

% Texas & Pacific Railway v. Behymer, 189 
U. S. 468, 470 (1903). 

1” Marsh Wood Products Company v. Babcock 
& Wilcox Company, 207 Wis. 209, 219, 240 N. W. 
392, 396 (1932). 

18 Case cited at footnote 3, at p. 407. 

»” Hyatt v. Hyster Company, 39 Automobile 
Cases 1051, 106 F. Supp. 676 (DC N. Y., 1952), 
rev'd per curiam on stipulation of parties, 205 
F. (2d) 421 (CA-2, 1953). 
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stable than a rectangular base would have 
been. The trial court refused to disturb a 
verdict for $165,000.” 


The plaintiff claimed in another case that 
the defendant had been negligent in design- 
ing, supplying and recommending a gas 
storage tank of cylindrical design. The re- 
viewing court, in reversing a trial judge’s 
refusal to allow evidence tending to show 
that the shape of the tank was a factor of 
negligence, stated: 

“The evidence offered by the plaintiff 
tended to prove that reasonable persons of 
the skill which the defendants held them- 
selves out to possess would not have con- 
structed a tank of cylindrical form in this 
situation. The rest was for the jury.”” 


That a complaint against an automobile 
manufacturer based on this theory of negli- 
gence in interior design of a car states a 
good cause of action has been so held by 
Judge Michael L. Igoe of the United States 
District Court for the Northern District of 
Illinois, Eastern Division, on June 10, 1956, 
in the case of Marks v. Ford Motor Company. 
The judge, in overruling defendant's mo- 
tion to dismiss the complaint, found that 
“the allegations of the complaint sufficiently 
allege a violation of a legal duty owing 
plaintiff by willfully failing to safely design 
and engineer the interior of the car in 
question.” 


Evidence of Negligent Design 
of Automobiles 


We shall now review some of the evi- 
dence which might be presented to the 
jury on the question of negligence in the 
inherently unsafe design of passenger 
automobiles. 


For several years the Cornell University 
Medical College has maintained an Auto- 
motive Crash Injury Research Program 
studying a major medical problem of epi- 
demic proportions—motor vehicle crash in- 
juries. The aggregate budget has been 
only about $170,000," although the project 
has in addition received invaluable assist- 
ance on a voluntary basis from a number 


2 Moran v. Pittsburgh-Des Moines Steel Com- 
pany, 183 F. (2d) 467, 470 (CA-3, 1950); ef. 
case cited at footnote 15, at p. 124. 

*% The auto industry spent $1 billion on the 
preparation of 1955 model automobiles. (‘‘Chrys- 
ler Comeback,’’ Newsweek, August 22, 1955, 
p. 75.) They have produced an estimated 8 mil- 
lion passengers cars in 1955. (1955 First Na- 
tional City Bank Monthly Letter 113.) Thus 
the entire Cornell crash research budget for 
several years amounted to less than one fiftieth 
of 1 per cent of the amount spent by the auto 
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of police forces, physicians and hospitals. 
In its most recent annual report, the Cor- 
nell crash research group reached the fol- 
lowing conclusion from the most extensive 
investigation of .this type ever conducted: 


“It has been found that fifteen years of 
automobile design have produced no im- 
provement as far as their injury potential is 
_concerned, and the data pointedly suggest 
that the newer model automobiles are in- 
creasing the rate of fatalities in 
producing accidents.” ™ 


injury- 


“Second accident” producing the injuries. 
—The most serious deficiency in design by 
automobile manufacturers has resulted from 
failure in the past to consider the safety of 
the occupants in the event of sudden de- 
celeration. A recent booklet issued by an 
auto manufacturer succinctly the 
problem: 


states 


“What happens to the passengers inside 
the car? ‘A body in motion will continue in 
a straight line until something stops it.’ 
The passengers continue to move at the 
braking speed of 30 mph at impact until 
they are stopped by the instrument panel, 
the header bar or the steering wheel, or 
possibly the pavement via.an open door. 
This is the so-called second accident which 
actually produces the injuries.” ™ 


The reason the so-called second accident 
has actually produced the injuries has been 
inherent in the design of the automobile. 
“The injury occurs primarily as a result of 


(Footnote 21 continued) 
industry on 1955 new model preparation alone 


or less than 2% cents for each passenger car 
produced during the year. It can hardly be 
contended that the development of such a 
program was beyond the financial abilities of 
the auto industry. Aware now of the im- 
portance of such a program, the Chrysler Cor- 
poration and the Ford Motor Company each 
have recently made grants to Cornell of $200,000 
for expansion of this program. (New York 
Times, September 4, 1955, Sec. 1, p. 31, col. 1.) 

The Ford Motor Company has made major 
improvements in design in its 1956 model auto- 
mobiles, which it has indicated may reduce 
injuries 35 to 50 per cent. (Speech by A. L. 
Haynes, executive engineer, Ford Motor Com- 
pany, quoted in Ford Motor Company, Report 
to the Public on the National Safety Forum 
(1955), p. 33.) Since it is estimated that a 
million Americans annually suffer temporary 
disabilities from motor vehicle accidents (158 
Americun Medical Association Journal 482 
(1955) (editorial)), the extent to which auto- 
mobile design has contributed to the toll be- 
comes readily apparent. 


2 Automotive Crash Injury Research Project, 
Cornell University Medical College, Annual Re- 
port (1955), p. i. 


2% Ford Motor Company, What Happened to 
the Apple? (1955), p. 8. 
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faulty interior design of the automobile. 
‘Faulty’ is actually a gross understatement, 
as there is almost no feature of the interior 
design of a car that provides for safety.” * 
Because of the way automobiles have been 
designed, the passengers are “as vulnerable 
to injury as a teacup shipped loose in a 
barrel.” *” The body can withstand tre- 
mendous force without injury if the stress 
is properly distributed. The conventional 
design of instrument panels has included 
many dangerous projections on an unyield- 
ing metal background, even though an 
energy-absorbing crash pad seems so neces- 
sary in order to have a reasonably safe 
automobile.” Forty per cent of all injured 
drivers are hurt by the steering wheel, ™ 
yet, in the past, no real attempt was made 
in the design of the automobile to anchor 
the driver in his seat, or to utilize the 
steering wheel to absorb the impact of the 
blow rather than having it concentrated 
onto the vital organs by the steering rod. 
Even though ejection more than doubles 
the risk of serious injury in a crash,” auto 
manufacturers for half a century produced 
doors which gave way easily under impact. 
Engineers studying fatal accidents in In- 
diana in 1951 decided that at least two 
thirds of the victims could have survived 
if the design of the car had been better.” 
The basic principles of protecting the pas- 
senger by restraining the forward motion 
of the body with a seat belt and by design- 
ing the door so that it does not open on 


#4 Shelden, ‘‘Prevention, the Only Cure for 
Head Injuries Resulting from Automobile Acci- 
dents,'’ 159 American Medical Association Jour- 
nal 981 (1955). 

*% Speech by Col. Don S. Wenger, Clinical 
Congress of the American College of Surgeons, 
Symposium on Trauma, Atlantic City, New 
Jersey, November 16, 1954. 

*% In place of metal, automotive engineers 
might have used for the instrument panel an 
energy-absorbing material such as ‘‘ensolite.’’ 
In tests at Cornell, eggs were droppid 150 feet 
onto a protective pad without breaking, because 
the material absorbed the energy of the blow 
and distributed the force over a large surface 
of the egg. (Dye, ‘‘Cornell University Tests,’’ 
Woman’s Day, November, 1954, pp. 32, 85, 86.) 
Thirty-eight per cent of all injured right and 
center front seat passengers are injured by 
instrument panels. (Speech by John O. Moore, 
quoted in Ford Motor Company, Report to the 
Public on the National Safety Forwm (1955), 
p. 18. 

2** Work cited at footnote 26. 

28 Work cited at footnote 26, at p. 16. 

2 Wenger, ‘“‘Crash and Live—Need Cars Kill 
More Soldiers Than Guns?’’ 159 American Medi- 
cal Association Journal 1347, 1348 (1955). See 
also work cited at footnote 24, at p. 983, where 
Dr. Shelden states that a frequent concomitant 
of the rear-end collision, the so-called ‘‘whip- 
lash injury,’’ results from poor seat design. 
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impact—two improvements with tremendous 
life-saving potentialities—have been a com- 
mon feature of aeronautical engineering for 
decades.” But auto engineers and design- 
ers have concentrated their efforts for years on 
styling, power and effortless driving to the 
exclusion of any real interest in occupant 
safety in the event of a crash. Each year 
they have boosted the power of acceleration 
of their product and ignored what happens 
to the occupant in the foreseeable event of 
sudden deceleration. 


Preventing the “first accident.”—A _ sec- 
ond major area of potential liability exists 
in the marketing of with features 
which the manufacturer knows, or should 
have known, to be hazardous in that they 
increase the risk of collision. An example 
is the widespread marketing in recent years 
of automobiles with tinted windshields.’ A 
recent study by Haber concludes that 


cars 


tinted windshields, particularly the darker 
brands, “contribute significantly to the haz- 





* ‘Tt is almost impossible to find an airplane 
seat in the world today without a belt; yet 
the need for a belt in the motor car is even 
more urgent.’’ (Work cited at footnote 8.) 
It is not meant to suggest that the safety 
belt is the last word in injury prevention. 
Design for safety is a never-ending process. 
One writer notes that ‘“‘the safety belt is a 
most rudimentary device and that even now 
the Navy has a safety harness that will with- 
stand 40 G [that is, a force 40 times the pull of 
gravity}. Thousands of lives have been saved 
by the safety belt as it now exists and no 
essential change has been made in it in the 
last forty years. It can be improved immeasur- 
ably if someone will just put his mind to it.’’ 
(Campbell, ‘‘Deceleration, Highway Mortality, 
and the Motorcar,’’ 36 Surgery 1056, 1057 
(1954).) 

% Haber, “Safety Hazard of Tinted Automo- 
bile Windshields at Night,’’ 45 Jowrnal of the 
Optical Society of America 413, 418 (1955). 

® Work cited at footnote 31, at p. 413. 

% Work cited at footnote 31, at p. 418. 

* Work cited at footnote 31, at p. 414. A 
contributor to another scientific periodical has 
urged that Haber’s findings should not go 
unheeded. “Automobile manufacturers § are 
likely to sell tinted windshields as long as 
there is a market for them,’’ Walton Howes 
wrote in a letter to Physics Today. ‘‘Thus,”’ 
he continued, “it seems to me that the most 
direct and possibly the simplest method of 
eliminating tinted windshields is to legislate 
them out of existence on the state level.”’ 
(July, 1955, p. 5.) A quicker and more uniform 
means of accomplishing the same objective 
might be the threat of civil liability. Such 
legislation is never retroactive and would be of 
no help to anyone injured in an accident caused 
by poor visibility through tinted windshields 
sold prior to the enactment of the statute. Of 
course, failure to observe such a statute might 
give rise to civil liability. See Kothe v. Tysdale, 
233 Minn. 163, 46 N. W. (2d) 233 (1951) (failure 
to connect trailer to car with safety chains 
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ard in night-driving, particularly under con- 
ditions of low luminances.”™ The loss in 
driver vision ranges from 9 to 15 per cent 
at visibility distances ranging between 1,000 
and 200 feet, and where there is poor con- 
trast between target and background, the 
visual loss at short distances “may be as 
high as 30 to 45 percent.”™ Furthermore, 
Haber found that the effectiveness of tinted 
windshields as a protection against day- 
time glare was “negligible.” He concludes 
categorically that “there can be no tinted 
windshield that affords glare protection 
and simultaneously meets safety standards.” ™ 
Some might feel that the manufacturers 
should have studied the effect of such wind- 
shields on driving safety before flooding 
the market with them.” There were no 
scientific facts available to Haber which 
would not have been available to other in- 
vestigators; and it seems clear that the 
manufacturers were under a duty to gather 
such facts and at least warn the public of 
the hazards of tinted glass” or refrain 


of strength required by statute). Cf. Illinois 
Revised Statutes, Ch. 95%, Sec. 217a (1955): 
“On and after July 1, 1956, no new motor 
vehicle of the first division may be registered 
thereafter unless such motor vehicle is so 
designed to be equipped by the owner thereof 
with seat belt attachment which shall be cap- 
able of conformance with the society of auto- 
motive engineers seat belt specifications.’’ In 
an age of mass production with a national 
market, the enactment of an effective statute 
in a single state regulating the design of auto- 
mobiles that may be sold or registered in the 
state may well cause an improvement in design 
which will improve the product sold in all 
states, except where the product is by trade 
custom an accessory, as in the case of tinted 
glass windshields. Michigan, California and 
Virginia also have statutory provisions relating 
to seat belts. 

®It can hardly be contended that the auto- 
mobile manufacturers were without indication 
as to the dangers involved in night driving with 
tinted windshields, since a survey of authorities 
by the National Safety Council almost two 
decades ago showed unanimous belief that the 
advantage of reducing glare from automobile 
headlights by wearing dark glasses was more 
than counterbalanced by the extra hazard aris- 
ing from decreased visibility. (Granniss, mimeo- 
graphed report issued through the National 
Safety Council, January, 1937.) ‘The recent 
trend toward the use of colored glass and 
colored plastic in automobile windshields .. . 
should be considered equivalent to the placing 
of sunglasses on all drivers of the particular 
automobile at all hours of the day. and night 
for the life of the vehicle.’’ (American Stand- 
ards Association, Inc., The Spectral-Transmis- 
sive Properties of Plastics for Use in Eye 
Protection (1955), p. 16. See pp. 17-19 for an 
excellent bibliography of articles discussing the 
hazards of tinted windshields.) 

% See Dillard and Hart, ‘‘Product Liability: 
Directions for Use and the Duty to Warn,” 41 
Virginia Law Review 145 (1955). 
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from marketing an article dangerous for 
the purpose for which it was manufactured.” 


It is certainly not meant to suggest that 
we have covered here all of the deficiencies 
in design in the automobile field. Lawyers, 
who as a group have given little attention 
to this important area of negligence, will, 
when they think in those terms, undoubt- 
edly discover other respects in which manu- 
facturers have not exercised reasonable care 
in design, and it is to be hoped that manu- 
facturers, aware of their potential liability 
and legal duty, may make additional im- 
portant contributions to safety through irm- 
provements in design. 


Defenses and Damages 


Contributory negligence would not as a 
matter of law appear to constitute a bar to 
such a recovery unless the plaintiff was 
not in the exercise of ordinary care at the 
time of the accident. The fact that the 
consumer was willing to drive in an auto- 
mobile so designed would not appear to bar 
recovery since the average plaintiff would 
have proceeded on the assumption that he 
could rely on the competence of the engi- 
neers who designed the car and who are 
far better qualified than he to deal with 
such a problem.” For example, the fact 
that the automobile companies in the past 
did not market cars with safety belts un- 
doubtedly caused many people to assume 
that they were not essential for safe auto- 
mobile transportation. The question as to 
whether a manufacturer has discharged his 
obligation to the public when he makes 
safety equipment available to the consumer 
on an optional basis as an accessory would 
seem to hinge on just how necessary such 
equipment is to safe transportation.” Where 
the accessories are “not indispensable to 


% See case cited at footnote 19; Restatement, 


Torts, Secs. 395, 398 (1938). 

%8 Where the action lies in warranty rather 
than tort, contributory negligence would not 
constitute a defense. Bahlman v. Hudson Motor 
Car Company, cited at footnote 6, 

% See pp. 467-468 of this article. 

® For example, it is doubtful that a manufac- 
turer would be legally justified in selling a 
car with inadequate brakes even if the pur- 
chaser were given the option of purchasing 
more adequate brakes at extra cost. Moreover, 
the victim of an accident may be a passenger 
or a pedestrian, who never had the option. 

41 Wilson v. National Casualty Company, 5 
Automobile Cases 548, 191 So. 574, 578 (La. 
App., 1939) (omission of rim strip or liner 
from wheel). 

“Of. Foster v. Ford Motor Company, cited 
at footnote 5; see also Dillard and Hart, work 
cited at footnote 36. 
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safe and successful operation” but are merely 
“conducive to convenience and comfort, or 
to the longevity of the machine,” a motorist 
who fails to install them cannot later com- 
plain of injuries suffered due to their ab- 
sence.” A factor which may be important 
is whether the danger of operation without 
the equipment in question was brought 
home to the consumer or, in the case of 
passengers, whether the hazard was appar- 
ent on sight.* 


While there is unquestionably some ele- 
ment of risk involved in any form of 
automobile transportation,” it does not fol- 
low that the consumer has assumed the 
risk of those dangers which are not inherent 
in the situation, but which are the direct 
result of faulty design on the part of the 
manufacturer. The consumer has never 
appreciated the relationship between car 
design and injury potential, and cannot 
be taken to assume any risk of conditions 
of which he is ignorant.“ 


Some interesting and difficult problems 
of damage determination may present 
themselves in connection with this kind 
of litigation. Where the deficiency in de- 
sign or construction directly causes an 
accident, as, for example, from poor visi- 
bility at night due to tinted windshields, 
the manufacturer could be liable for the 
full damages resulting from the accident.* 
However, where the negligent design did 
not cause the initial accident but only the 
“second accident” which actually produced 
the injuries, the court might treat this situ- 
ation as an instance of successive (as distin- 
guished from simultaneous) injuries. In such 
cases an attempt may be made to apportion 
damages so as to limit the liability of the 
second tortfeasor to the wrong caused by him.“ 


(Continued on page 491) 


* As Lord Halsbury long ago observed, if a 
plaintiff bars himse‘f from recovery whenever 
he knows that there is some risk involved, ‘‘no 
person ever ought to have been awarded dam- 
ages for being run over in London streets; for 
no one ... could have crossed London streets 
without knowing that there was a risk of being 
run over.’’ Smith v. Baker, [1891] A. C. 325, 
337. 

“For assumption of risk to be applicable, 
the plaintiff ‘“‘must not only know of the facts 
which create the danger, but he must compre- 
hend and appreciate the danger itself.’’ Prosser, 
Torts (2d Ed., 1955), Sec. 55, at p. 309. 

# See case cited at footnote 1. 

* Grzybowski v. Connecticut Company, 116 
Conn. 292, 164 Atl. 632 (1933). 





Medical Malpractice in the Treatment 


The author is a member of the firm 
of Blackwell, Walker & Gray, Miami. 
He is also a member of the Malpractice 
Committee of the International Assocta- 
tion of Insurance Counsel. This article 
is reprinted from the April, 1956 issue 
of the Insurance Counsel Journal. 


we the last year a magazine of 
large national circulation has carried an 
article entitled “Why Doctors Face So Many 
Lawsuits.”* Therein, a question was pro- 
pounded as to whether mounting malpractice 
claims indicate that physicians and surgeons 
have become more negligent, or whether, on 
the other hand, patients expect too much of 
their doctors. The legal aspects of the matter 
have since been ably discussed in an article 
entitled “Medical Malpractice—A Changing 
Picture,” by Mr. R. Crawford Morris of 
Cleveland, a member of the malpractice com- 
mittee of the International Association of In- 
surance Counsel. Therein Dr. Julian F. 
Baldor and First Palma Ceia Hospital v. 
J. T. Rogers* was alluded to. 


It is believed that a further review of the 
Baldor case may be of interest as it involved 
not only malpractice but the treatment of 
cancer. Judgment against the physician- 
defendant for $65,000 was entered upon a 
jury verdict which the Florida Supreme 
Court affirmed. 


It is well known that cancer is on the 
increase. The latest statistics and estimates 
show that the reported cancer incidence 
rate in 1947 was 319 per 100,000 popula- 


1 Look, November 1, 1955; Reader’s Digest, 
January, 1956. 

2 Insurance Counsel Journal, January, 1956, 
p. 23; 1956 Insurance Law Journal 319 (May). 

84 Negligence Cases (2d) 120, 81 So. (2d) 658 
(Fla., 1954). 

*159 Journal of the American Medical Asso- 
ciation 1628 (December 24, 1955). 
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tion, 30 per cent higher than in 1937. More 
than 500,000 new cases of cancer are being 
diagnosed in the United States each year; this 
number will increase to more than 750,000 
by 1975. Under prevailing conditions, 32 out 
of every 100 newborn children may be ex- 
pected to develop cancer at some time during 
their lives: three by age 45, 14 by age 65, and 
23 by age 75. For a number of sites of cancer 
origin, the data suggest that some progress 
has been made in the management of the 
cancer problem. Further substantial advances 
are within reach through fuller utilization of 
available techniques. Half of all forms of 
cancer originate in organs accessible to direct 
examination by the physician in his own 
office; yet, exclusive of skin cancer, only 50 
per cent of cancer developing in accessible 
sites is being diagnosed while it is localized 
at the site of origin.‘ 


In the Baldor case, the plaintiff was an 
elderly farmer living in the Tampa area, 
and the defendant, Dr. Baldor, was a duly 
licensed medical doctor who had practiced 
his profession in Hillsborough County, 
Florida, for more than 20 years. The 
plaintiff alleged negligence on the part of 
the defendant in three counts. 


First, it was alleged that the treatment 
(in the form of “shots” and known as the 
“Koch Treatment”*) afforded by the defend- 
ant for the cancer (carcinoma) on the lower 
lip of the plaintiff was not a proper and ac- 
cepted method by physicians and surgeons 
of ordinary skill and learning in Hillsbor- 
ough and similar communities. As to this, 
it was asserted that if Dr. Baldor had re- 
sorted to one of the three methods gen- 


5 Journal of the American Medical Associa- 
tion: Vol. 111 (October 22, 1938), p. 1581; Vol. 
112 (April 15, 1939), p. 1460; Vol. 116 (May 31, 
1941), p. 2525; Vol. 118 (February 28, 1942), p. 
734; Vol. 118 (April 18, 1942), p. 1373; Vol. 119 
(June 6, 1942), p. 502; Vol. 121 (February 27, 
1943), p. 691; Vol. 122 (June 5, 1943), p. 389: 
Vol. 130 (August 7, 1948), p. 1333; Vol. 139 
(January 8, 1949), p. 94. See, also, footnotes 
10, 18 and 23. 
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of Cancer 


By T. J. BLACKWELL 


erally accepted in the locality, namely, 
Xray, radium or surgery, the plaintiff's 
condition would not have progressed to a 
critical and lethal stage.‘ 


A second charge was that after Dr. Bal- 
dor had treated the plaintiff by chemo- 
therapy, or injections of glyoxylide’ (the 
substance constituting, in part, the Koch 
process), for several months without suc- 
cess, and during which time the cancer had 


* Bartholomew v. Butts, 7 Negligence Cases 
1114, 232 Iowa 776, 5 N. W. (2d) 7; Mann v. 
Grim-Smith Hospital & Clinic, 5 Negligence 
Cases 315, 347 Mo. 348, 147 S. W. (2d) 606; 
Hardy wv. Dahl, 210 N. C. 530, 187 S. E. 788; 
Duckworth v. Bennett, 320 Pa. 47, 181 Atl. 558; 
Reed v. Church, 3 Negligence Cases 865, 175 
Va. 284, 8S. E. (2d) 285. 


* The defendant testified that glyoxylide comes 
in two strengths, namely, a ‘‘6X’’ solution and 
a ‘12X"’ solution. The first was described as a 
“one to one million solution of a partial oxi- 
dizer, and the reaction product of acetyl alder- 
hyde, ethyl alcohol and sulphuric acid.’’ The 
12X solution, it was said, was of a potency 
stepped up 50 per cent above the 6X solution. 
See footnote 25. 

5 A physician is not liable for errors of pro- 
fessional judgment. See Christie v. Callahan, 6 
Negligence Cases 1000, 124 F. (2d) 825, 75 U. S. 
App. (D. C.) 133; Scott v. McPheeters, 2 Neg- 
ligence Cases 381, 33 Cal. App. (2d) 629, 92 Pac. 
(2d) 678, hearing den., 2 Negligence Cases 621, 
93 Pac. (2d) 562 (Calif., 1939): Adams v. Boyce, 
3 Negligence Cases 694, 37 Cal. App. (2d) 541, 
99 Pac. (2d) 1044, cert. den., 4 Negligence 
Cases 743, 311 U. S. 694, 61 S. Ct. 137: Hill v. 
Boughton, 5 Negligence Cases 701, 146 Fla. 512, 
1 So. (2d) 610; Kirchner v. Dorsey & Dorsey, 1 
Negligence Cases 413, 226 Iowa 293, 284 N. W. 
171; Hazard Hospital Company v. Combs’ Admr., 
263 Ky. 252, 92S. W. (2d) 35: Meador v. Arnold, 
264 Ky. 378, 94 S. W. (2d) 626; Simon v. Freid- 
rich, 163 Mise. 112, 296 N. Y. S. 367; Steffens v. 
Hewitt, 2 Ohio Supp. 122: McBridge v. Roy, 177 
Okla. 233, 58 Pac. (2d) 886; Hembree v. Von 
Keller, 6 Negligence Cases 520, 189 Okla. 439, 
119 Pac. (2d) 74; Giusti v. C. H. Weston Com- 
pany, 5 Negligence Cases 167, 165 Ore. 525, 108 
Pac. (2d) 1010: Hodgson v. Bigelow, 2 Negli- 
gence Cases 234, 335 Pa. 497, 7 Atl. (2d) 338; 
Blankenship v. Baptist Memorial Hospital, 26 
Tenn. App. 131, 168 S. W. 491; Floyd v. Walls, 
26 Tenn. App. 151, 168 S. W. (2d) 602; Baker 
v. Wycoff, 95 Utah 199, 79 Pac. (2d) 77; Domina 
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grown worse, the defendant should have 
realized that the treatment was not appro- 
priate for the plaintiff's case and should 
have abandoned it, resorting, instead, to 
one of the three generally accepted meth- 
ods of treatment, that is, X ray, radium or 
surgery. As to this, it was charged that 
Dr. Baldor negligently exercised his medi- 
cal skill and judgment.* 


The third assignment was that when the 
plaintiff's condition grew worse, Dr. Baldor 
abandoned him without making arrange- 
ments for other or further treatment. It 
was charged that this abandonment amounted 
to a breach of duty and to actionable 
negligence on the part of the defendant.’ 


Dr. Baldor, in answering the allegations 
against him, denied that the injection and 
other therapy, known as the “Koch Treat- 
ment,” which he gave the plaintiff, are not 
proper treatment.” He denied that the treat- 
ment was ineffective, inadequate or erroneous, 
and asserted that he was not negligent in fail- 


v. Pratt, 3 Negligence Cases 1026, 111 Vt. 166, 
13 Atl, (2d) 198, fol. in 3 Negligence Cases 1030, 
111 Vt. 178, 13 Atl. (2d) 204: Sinclair v. Haven, 
1 Negligence Cases $33, 198 Wash. 651, 89 Pac. 
(2d) 820: Costa v. Regents of University of 
California, 254 Pac. (2d) 85 (Calif., 1953). 


* Abandonment is not actionable unless pain 
and suffering or damages proximately result. 
See Bolles v. Kinton, 263 Pac. 26 (Colo., 1928); 
70 Corpus Juris Secundum, ‘Physicians an? 
Surgeons,’’ p. 48; L. R. A. Digest, Vol. 7, p. 
7710; Saunders v. Lischkoff, 1 Negligence Cases 
1089, 137 Fla. 826, 188 So. 815: Williams v. Tar- 
tar, 5 Negligence Cases 1021, 286 Ky. 717, 151 
S. W. (2d) 783: Walden v. Jones, 6 Negligence 
Cases 1129, 289 Ky. 395, 158 S. W. (2d) 609: 
Baird v. National Health Foundation, 4 Negli- 
gence Cases 121, 235 Mo. App. 594, 144 S. W. 
(2d) 850; Groce v. Myers, 10 Negligence Cases 
576, 224 N. C. 165, 29 S. E. (2d) 553: Gross v. 
Partlow, 190 Wash. 489, 68 Pac. (2d) 1034: 
Fray v. Davidson, 8 Negligence Cases 2°3 15 
Wash. (2d) 257, 130 Pac. (2d) 341, aff'd, 9 
Negligence Cases 539, 136 Pac. (2d) 187. 


Smith v. Department of Regulation and 
Education, et al., 412 Ill. 332, 106 N. E. (2d) 722. 
In this case Dr. Smith sought to disqualify the 
medical committee by a petition alleging that 
its members were members of the American 
Medical Association. He alleged: ‘‘The Ameri- 
can Medical Asscciation is a moving force be- 
hind the proceedings to revoke the license of 
appellant: that as an organization it has gone 
on record denouncing the ‘Koch Treatment for 
Cancer’; and that it has for the past few 
years entered upon a crusade to ‘drive all doc- 
tors using it out of business’: that in the Jour- 
nal of A. M. A. from 1921 to 1949 there have 
appeared twenty-one articles viciously con- 
demning the ‘Koch Treatment’; that the Ameri- 
ean Medical Association has joined with the 
public press. of Chicago in not only condemning 
the ‘Koch Treatment’ but in characterizing ap- 
pellant as the number one quack of Chicago 

" See, also, footnote 23. 
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ing to resort to X ray, radium or surgery 
when the lesion did not respond to his 
treatment. He also denied the abandon- 
ment of his patient. The defendant pleaded 
further that the plaintiff was contributorily 
negligent in not faithfully adhering to in- 
struction.” 


Following a jury trial, which lasted about 
two weeks, in the Circuit Court of Hills- 
borough County, a verdict in favor of the 
plaintiff for $65,000 was returned, upon 
which judgment was entered. Dr. Baldor, 
in due course, appealed to the Supreme 
Court of Florida for review. There, at the 
initial hearing, the judgment of the lower 
court, in an opinion by Acting Chief Justice 
Thomas, was reversed. The court was divided, 
a dissenting opinion having been filed by Mr. 
Justice Drew and concurred in by Mr. Justice 
Terrell. However, a rehearing was granted, 
and on this the lower court was affirmed in 
an opinion prepared by Mr. Justice Hobson. 


Mr. Justice Thomas’ opinion contains the 
following : 


“No doubt is cast on the respectability 
of the physicians who testified that they 
used the treatment employed by the ap- 
pellant. Some of them were emphatic in 
their condemnation of the ‘classical’ meth- 
ods which the appellant is now charged 
with failure to use. 


“We cannot by judicial pronouncement 
decide a question that challenges the talent 
and thought of the medical and allied pro- 
fessions. By approving the verdict and 
judgment fixing responsibility on the appel- 
lant, we could come perilously close to 
determining as a matter of law that some 
treatment other than the one he used, the 
Koch method, was the one to become a 
boon to numberless sufferers. How strange 
would now appear a judicial decision made 
a few generations ago that a physician who 
did not bleed his patient was ,so callous to 
accepted treatment that he ‘was a mal- 
practitioner ! 


“The testimony of numbers of physi- 
cians who took the witness stand is in 
hopeless conflict about the wisdom of using 
the method employed by the appellant and 


“Pr. Baldor’s ninth defense contained an 
averment ‘‘that in addition to the three manual 
manipulations methods, described in the Com- 
plaint—i.e., radium, x-ray and surgery—, other- 
wise described as classical or orthodox methods 
twenty years ago, today, both chemistry and 
biological methods are utilized either separately 
or in conjunction with the three classical 
methods in the treatment of cancer, either for 
the purpose of effecting a cure or retardation 
or relieve suffering, namely, Glyoxylide (one of 
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about the efficacy of radium, X-ray and 
surgery. At least one of them expressed 
the opinion that X-ray was more detri- 
mental than beneficial. 


“The record is largely devoted to an 
erudite discussion on the merits and de- 
merits of various treatments by physicians 
eminently qualified to participate. Though 
it is most interesting and enlightening, it is 
not too convincing because of the diver- 
gence of views. On one thing they agree: 
there is not yet a certain cure. 


“To our minds the testimony lacks much 
as a basis for a verdict that the appellant 
should compensate the appellee . . . 


“The verdict requested by the appellant 
should have been directed so the judgment 
in favor of appellee is 


“Reversed.” 


In that opinion, Mr. Justice Thomas 


pointed out: 


“It was charged in the complaint that the 
. . . [plaintiff] engaged the . . . [defendant] 
to treat a growth on his lip which had 
been present about two months and had 
been diagnosed as cancer. In nine 
months the cancer had so spread that it 
involved the . . . [plaintiff’s] lip and chin 
but the ... [defendant] had not meanwhile 
recommended or used X-ray, radium or 
surgery to alleviate the condition. The... 
[defendant] then discharged the . . . [plaintiff]. 
It was alleged that the . . . [defendant] 
should have known that the lesion could 
not be properly treated with ‘shots’ and 
should have changed the treatment when 
it was obvious that the condition worsened, 
and further that the .. . [defendant] should 
not have ‘abandoned’ the . . . [plaintiff] 
without arranging for other treatment. It 
was averred that in the ‘vicinity’ radium, 
X-ray and surgery were the approved 
methods of treating such malignancy. Lack 
of ordinary skill and diligence on the part 
of the physician were charged virtually to 
have ruined the patient.” 


Mr. Justice Thomas said that the plain- 
tiff’s own analysis of his complaint, as given 
in his brief, was that it sought “ ‘damages 


the chemical reagents of the Koch Treatment 
for cancer and used by Dr. Baldor in the in- 
stant case), Krebiozen, nitrogen mustard (used 
in the treatment of King George recently be- 
fore and after surgery), Dr. Cole’s vaccine, 
isotopic carbon techniques, bogomolets, recticu- 
lactotoxic serum, urethane, colchicine, methyl 
iodide (testosteron), sex hormones, podophyllin 
and other methods of Bruda and Pheiffer, and 
the recent German vaccine of Professor Von 
Beahmer.”’ 
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6 
It is universally held that a phy- 
sician’s error of judgment does not 
amount to malpractice unless it is so 


gtoss as to be inconsistent with the 


standard of due care. 
* 


in three phases’: (1) for not applying ‘the 
means . . . ordinarily and generally used by 
other physicans and surgeons of ordinary 
skill and learning in Hillsborough 
County, Florida, and similar communities’ 
in treating . [plaintiff's] disease with 
glyoxylide; (2) for failure to change to 
radium, X-ray, or surgery when he realized 
the treatment was ineffective; and (3) for 
abandonment of . . . [plaintiff] ‘by sending 
him home . . . without arranging for any 
other medical attention’.” 


The court was then of the opinion that 
“the gist of the whole controversy is the 
propriety of the treatment administered,'”! 
that is the Koch method v. surgery and 
irradiation.” 


The opinion then points out that there 
was no doubt about diagnosis, both plain- 
tiff and defendant knowing at the time of 
the first conference that the growth was 
malignant. “It is plain to us, too,” the 
court said, “that no importance can be 
given the suggestion that failure to advise 
the ... [plaintiff], when his condition did 
not improve, that he should resort to 
surgery or irradiation amounted to mal- 
practice.” From the plaintiff's own testi- 
mony, it was clear to the court that the 
plaintiff “declined surgical treatment when 
it was suggested by a physician whom he 
consulted before seeing . .. [Dr. Baldor]. 
His attitude may best be learned by quoting 
his statements. When asked why he had 
a ‘shot’ administered by the . ... [defend- 
ant] after surgery had been recommended 
by the other physician he replied: ‘I did 
not want to be cut on’. When asked why 
he did not ‘want to be cut on’, he said 
‘For I heard so many people say it would 
scatter’.” The court could find no logic 
in the argument that abandonment of the 
plaintiff by the defendant would shorten 


“Tf the treatment recommended and applied 
by a physician was proper treatment for the 
malady from which the patient suffered, ‘‘the 
defendant would not be liable for using such 
treatment, even though it did not produce good 
results.’’ Hill v. Boughton, cited at footnote 8. 
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the former’s life. “If the premise of im- 
proper treatment is sound, then the so- 
called abandonment would have been to the 
.. . [plaintiff's] advantage had it occurred 
earlier.” 

The controlling question, the court said, 
“is whether a physician who uses a method 
other than X-ray, radium and surgery in 
treating cancer, by that act alone, indulges 
in malpractice. It was pointed out that 
the defendant conceded “that these three 
methods ‘have the blessing of the American 
Medical Association’ but [that he 
contended] that there is no sure cure for 

. [cancer] and no ‘unanimity of opinion 
as to which’ ” of the stated remedies should 
be employed in a given case. 

It was said that the court would take 
“judicial notice of the supreme effort being 
made by the members of the medical pro- 
fession and by the citizenry as well to con- 
quer the great human killer, cancer.” The 
court commented that the “fight is unrelent- 
ing, that organizations against the foe are 
active everywhere, and drives for funds to 
finance the conquest are constant.” The 
court observed, too, that the “reason, of 
course, for the intensive campaign is that 
the disease is out of hand because the 
remedy is so far unfound.” 


The court went on to say that the “record 
in this case abounds in references by phy- 
sicians to such terms as chemotherapy, 
hormones, synthetic chemical compounds, 
nitrogen mustard, folic acid, aminopterin, 
urethane, Krebiozen, oxidation enzymes, 
escharotics, bacteriophage, benzoquinoline, 
antigen. One of the plaintiff's own wit- 
nesses said that ‘17% to 18%’ of the money 
of the American Cancer Society allocated 
to research is spent in the field of chemo- 
therapy.” 

The court declared that it did not propose 
to indicate what would appear to be proper 
treatment of catcer under given circum- 
stances. The members of the court are 
not physicians, it said, and had no light 
on the subject except such as was shed by 
the testimony of the medical experts, who were 
not in accord. The court did voice convic- 
tion, however, “that the heroic effort being 
made by members of the medical profes- 
sion and other scientists only emphasizes 
that an enemy is so far being fought in the 


%If the prognosis at the outset was unfavor- 
able, Dr. Baldor was not necessarily bound, 
ethically, to inform Mr. Rogers of that fact, 
according to the view of the matter entertained 
by learned physicians. See, in this connection, 
the scholarly dissertation of Dr. Hubert Win- 
ston Smith in 19 Tennessee Law Review 349 
(1946). 
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dark and 


condemned 


that one man should not be 
from the fact alone that he 
chooses a weapon that another may consider 


a reed.” 


From the record and the background on 
which it was superimposed, the court could 
“find no reason to invoke the rule that the 
matter was one for the jury which the jury 
by its verdict settled. There could have 
been no clear-cut issue whether the 
[defendant] committed malpractice when 
he used a certain method, for no infallible 
cure has been discovered. Upon the ab- 
certain cure there is agreement, 
so it cannot be logically declared that the 
jury could determine the responsibility of 
the . . . [defendant] because of a treat- 
ment that might be, from the witnesses 
they chose to believe, more acceptable. 
If there is no certain cure and if the 
physician did not indulge in quackery by 
representing he had one, both of which were 
well established by testimony, then the issues 
raised by the pleadings in this case and the 
facts built around them did not justify the 
jury in concluding that for the . . . [plaintiff’s] 
misfortune the . . . [defendant] should pay.” ” 


sence of 


A minority opinion was prepared by Mr. 
Justice Drew and concurred in by Mr. 
Justice Terrell. Therein, they agreed that 
the plaintiff should not recover for alleged 
failure to employ one of the treatments, 
other than glyoxylide, which plaintiff con- 
tended was recognized and accepted in 
Hillsborough County.* The minority 
opitiion proceeded to say that the dissenters 
were of the opinion that “competent and 
substantial evidence [was contained] in the 
record to sustain the judgment rendered 
... [on the basis] that the treatment given 
should have been discontinued after it be- 
came apparent that the condition being 
treated was becoming aggravated and that 
the failure to discontinue such treatment 
resulted in damage to the plaintiff.” The 
opinion recites also that there was “compe- 
tent, substantial evidence in the record, 
which the jury could have. . . [believed], 
that the defendant abandoned the plaintiff.” 


As above indicated, a rehearing was granted, 
and in connection therewith a further opinion 


'“ Supperting authorities are Dahl v. Wagner, 
87 Wash. 492, 151 Pac. 1079, 1080; Staloch v. 
Holm, 100 Minn. 276, 111 N. W. 264; Gresham v. 
Ford, 18 Negligence Cases 149, 192 Tenn. 310, 


241 S. W. (2d) 408; and Fritz v. Horsfall, 12 
Negligence Cases 908, 24 Wash. (2d) 14, 163 Pac. 
(2d) 148. 

% In Horowitz v. Schwartz, 74 So. (2d) 801, 
804, the Florida Supreme Court said: “It is a 
serious matter to charge a susgeon with mal- 
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was prepared by Mr. Justice Hobson. In 
this opinion it was said that the verdict 
and judgment below should be upheld on 
the basis of plaintiff’s second claim, that 
is, defendant’s failure to change the treat- 
ment when he realized or might have 
realized that the treatment employing glyoxy- 
lide was not preving successful. 


In this last opinion, the court said “that Dr. 
Baldor, being a physician, was in a position 
where he knew or should have known that the 
treatment which he had administered for a 
period of time was failing to arrest the 
disease, and that the patient’s condition was 
growing steadily and permanently worse. 
Quite understandably, the plaintiff, a farmer 
of advanced age and meager education, did 
not want to be ‘cut on’ if surgery could 
be avoided, and by the same token he 
would have resisted treatment with radio- 
active substances, if there was hope of 
relief by the use of means consisting of 
nothing more drastic than ‘shots’. This 
is the hope which Dr. Baldor held out to 
the plaintiff.” Proceeding, the court said 
that a majority of its members stood “con- 
vinced that upon this record the jury was au- 
thorized to conclude that Dr. Baldor breached 
his duty to inform ... [his patient], at the 
earliest possible time, that his hope had 
failed and the only prospect of recovery lay 
with other treatments.” 


This opinion proceeds to say: 


“All of the medical testimony emphasizes 
the fact that time is of the essence in 
treating cancer. It is the doctor, and not 
the patient, who holds himself out to be, 
and must be, best equipped to detect the 
warning signs. And when treatment is 
ineffective, it is the doctor who must know 
it first and recommend other action. The 
plaintiff in this case was not a recalcitrant 
patient. His ultimate submission to surgery 
proves that he did not consider it an unthink- 
able alternative when he was at last con- 
vinced that the Koch treatment had failed. 
... [It was thought] that it was within the 
province of the jury to conclude that the 
factual basis upon which the plaintiff finally 
acted to his benefit should have been pro- 
vided to him by Dr. Baldor at an earlier 


practice. He should not be convicted on specula- 
tion or other than reasonable proof of the 
charge.”’ 

In an action against a physician for malprac- 
tice, the professional character and reputation 
of the physician is the most important matter 
at stake. The evidence must point conclusively 
to his negligence. Foster v. Thornton, 125 Fla. 
699, 170 So. 459. 


1%” See footnote 25. 
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date, and that the doctor should not have 
discharged his patient ‘by sending him 
home—without arranging for any other 
medical attention’, or different treatment, or 
even suggesting the advisability therefor.” 
Therefore, on rehearing, the judgment of 
the trial court was affirmed.” 


Discussion of First Question 


If there are various recognized methods 
of treatment, the physician is at liberty to 
follow the one he thinks best. He is not 
liable for malpractice because expert wit- 
nesses say that in their opinion some 
method other than the one employed would 
have been preferable. This has been recog- 
nized by the Supreme Court of Florida. 
In each of the opinions in the Baldor case, 
the stated principle has either been ex- 
pressly recognized or given effect. It has 
been held that the defendant, Dr. Baldor, 
under the facts and circumstances of the 
case, was not guilty of actionable negli- 
gence or malpractice in administering gly- 
oxylide to the plaintiff. 


This exoneration of Dr. Baldor as to 
any charge of “quackery” in his treatment 
of the plaintiff and in his use of the Koch 
method has come about notwithstanding 
criticism of this therapy voiced by various 
medical experts, and notwithstanding the 
fact that the Koch method has been under 
attack by the American Medical Associa- 
tion for 25 years or more. The official 


17 No authority was cited in support of this 
opinion. 

% It is not to be inferred that the American 
Medical Association frowns upon the use of all 
chemical and biological agents in the treatment 


of cancer. For instance, the writer is informed 
that the medical profession, generally, accepts 
nitrogen mustards as useful in the palliative 
treatment of malignant cases of Hodgkin's 
disease. Iodine, or the eight-day isotope of 
iodine, is believed by some to be the treatment 
of choice for carcinoma of the thyroid gland, 
especially if there are known metastases. See, 
also, footnotes 5 and 25. 

% Norden v. Hartman, 285 Pac. (2d) 977 
(Calif., 1955): Sim v. Weeks, 7 Cal. App. (2d) 
28, 45 Pac. (2d) 350, 354. A charge of negligence 
in a choice of treatment is refuted as a matter 
of law by showing that a respectable minority 
of expert physicians approve the method se- 
lected. 

2 Duckworth v. Bennett, cited at footnote 5; 
Coon v. Shields, 39 Pac. (2d) 348 (Utah, 1934). 
If competent medical authority is divided, a 
physician will not be held responsible if, in 
exercise of his judgment, he followed the course 
of treatment advocated by a considerable num- 
ber of physicians of good standing in his com- 
munity. 

2% Hardy v. Dahl, cited at footnote 6: Reed 
v. Church, cited at footnote 6; Willett v. Rowe- 
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organ of the medical association, the Journal 
of the American Medical Association, has, 
through different writers and at various 
times, made the accusation that Koch’s syn- 
thetic antitoxins, benzoquinone and gly- 
oxylide. are without effect, and that the 
use thereof amounts to quackery.” But the 
opinion of Mr. Justice Thomas points out 
(apparently without contention to the con- 
trary by the other justices) that the plain- 
tiff had failed to establish that the “Koch 
Treatment” is without the sanction and ap- 
proval of at least a respectable minority 
of the profession.” 


An allegation of negligence in a choice 
of treatment is refuted, as a matter of law, 
when it is shown that a respectable minor- 
ity of qualified medical experts approve.” 
Further, when a person seeks treatment of 
a special kind, of his own selection, and 
proceeds to employ a physician who special- 
izes in the administration of such treatment 
for the express purpose of having the selected 
treatment given, he “assumes the risk” of 
that method of treatment as distinguished from 
the methods employed by other schools.” 


Of course, in the Baldor litigation the 
court could only try the case made by the 
record and could not take judicial notice 
of the mass of medical literature apper- 
taining to the Koch therapy mentioned 
elsewhere. As to this, Alfred Fortner v. 
Dr. William F. Koch™ may be of interest. 
See, also, Smith v. Department of Registra- 
tion and Education, et al.* 
kamp, 134 Ohio St. 285, 16 N. E. (2a) 457, 
wherein it was stated: ‘‘The authorities quite 
generally support the view of the trial court 
that when a patient selects a doctor of a recog- 
nized school of treatment, he thereby adopts the 
kind of treatment common to that school; and 
the care, skill and diligence with which he is 
treated must be tested by the evidence of those 
who are trained and skilled with reference to 
the kind of treatment adopted by the patient. 
Nelson v. Dahl, 174 Minn. 574, 219 N. W. 941; 
Janssen v. Mulder [232 Mich. 183, 205 N. W. 
159], and cases cited.’’ See also 19 A. L. R. (2d) 
1219; 70 Corpus Juris Secundum 953, notes 82 
and 83; 41 American Jurisprudence 200, notes 
9 and 10: Halverson v. Zimmerman, 232 N. W. 
754 (N. D., 1930): Ballance v. Dunnington, 217 
N. W. 329 (Mich., 1928): Spead v. Tomlinson, 59 
Atl. 376, 377, 379 (N. H., 1904); State v. Smith, 
138 Pac. 1107, 1110 (Idaho, 1914); and Kéirsch- 
ner v. Keller, 7 Negligence Cases 221, 42 N. E. 
(2d) 463 (Ohio App., 1942). 


%2 272 Mich. 273, 261 N. W. 762. 


%3 Case cited at footnote 10, holding that find- 
ings of the medical committee that the physi- 
cian had made false claims as to his own skill 
in the treatment of cancer cases was not sus- 
tainable on the basis of information possessed 
by members of the committee but not disclosed 
in the record, but such findings could be sus- 

(Continued on following page) 
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Comment: It should be carefully noted 
that the foregoing is intended to reflect the 
apparent reaction of the Florida Supreme 
Court to its analysis of the evidence m the 
Baldor case on the question as to whether the 
Koch method amounts to quackery. This 
writer’s belief concerning the “Koch Treat- 
ment” is in no way presented. However, 
attention is called again to the articles 
which have appeared in the Journal of the 
American Medical Association on this sub- 
ject in which the Koch therapy is classified 
as worthless.* 

Also, reference should be made to Koch v. 
Federal Trade Commission,” involving a pro- 
ceeding upon a petition by Koch and others 
to review a cease-and-desist order (issued 
by the Federal Trade Commission) in which 
the petitioners were required to discontinue 
the use of allegedly false advertisements ap- 
pertaining to the “Koch Treatment.” There- 
in, the order under review was affirmed. It 
was held by the Court of Appeals for the 
Sixth Circuit that the evidence sustained the 
commission’s findings that representations in 
the Koch advertising were misleading and 
false in material matters; that the products in- 
volved had no therapeutic value; and that the 
advertisements in question had been sent 
both to members of the medical profes- 
sion and to lay persons. 


Discussion of Second Question 


As has been shown above, the basis for 
liability which the court recognized was 
the defendant’s dereliction in failing to 


(Footnote 23 continued) 

tained only by evidence presented at the hear- 
ing. Ih an action to revoke the physician's 
license, the committee could not take judicial 
notice that the ‘‘Koch Treatment’’ was a quack 
remedy. See, also, footnote 10. 


** See works cited at footnote 5. 


* The following excerpt is taken from the 
court’s opinion in Koch v. Federal Trade Com- 
mission, 206 F. (2d) 311 (CA-6, 1953): 

“It was alleged that through the use of these 
statements and representations petitioners rep- 
resented directly or by implication that their 
product “Glyoxylide’ is an adequate treatment 
for any type or stage of cancer, leprosy, ma- 
laria, coronary occlusion or thrombosis, multi- 
ple sclerosis, arteriosclerosis, angioneurotic 
oedema, obliterative endarteritis, asthma, hay 
fever, dementia praecox, epilepsy, psoriasis, 
poliomyelitis, tuberculwsis, syphilis, arthritis, 
and osteomyelitis, any type of allergy or infec- 
tion, abscess of the prostate gland, septicaemia, 
and insanity; that the product ‘B-Q’ constitutes 
an adequate treatment for all infections and 
their sequelae, including gonorrhea, salpingitis, 
sinusitis, meningitis, infantile paralysis, sep- 
ticaemia, streptococcus sore throat, pneumonia, 
undulant fever, malaria, coronary thrombosis, 
the allergies, diabetes, cancer, arthritis, and 
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change to radium, X ray or surgery when 
it appeared that the Koch method of 
treatment was proving ineffective in the 
Rogers case. But a question arises as to 
whether such failure amounted to more 
than an error of judgment, at most, in 
view of the determination which the court 
apparently made on the record before it 
that use of the Koch glyoxylide was not, 
in itself, a wrongful or unauthorized prac- 
tice. 

As has been pointed out, the plaintiff 
sought the defendant for the administra- 
tion of the “Koch Treatment.” He was de- 
sirous of avoiding the use of radium, 
X ray or surgery, and expressly employed 
the defendant to administer treatment by 
another method. Dr. Baldor, as a qualified 
medical doctor, agreed to administer the 
desired treatment. He had, for a long 
period of time, held himself out to the pub- 
lic as a specialist in Dr. Koch’s method. 
And even if Dr. Koch’s treatment is not 
considered to be effective by the orthodox 
medical profession, Dr. Baldor, in using 
it, would at least be entitled to the protec- 
tion afforded a sectarian practitioner. One 
who secures the services of such a prac- 
titioner is entitled only to what he bargains 
for.” 


Regardless of the foregoing, however, a 
physician’s liability “is measured by the 
fact that he ‘merely engages that he has 
that reasonable degree of learning and skill 
which is possessed by others of his profes- 
sion in the same locality, or by the “average 
physician under the same or similar cir- 


the degenerative diseases; that the preparation 
‘Malonide Ketene Solution’ constitutes an ade- 
quate treatment for the allergic diseases, infec- 
tions, diabetes, cancer, double pneumonia, 
osteomyelitis, and postoperative meningitis, and 
that through the use of the term ‘for allergy, 
eancer, infection’ to describe and refer to prop- 
erties of the aforementioned products, they have 
represented such products to be of therapeutic 
value in the treatment of all infections, cancer 
and allergies. 

“The Commission in its findings of fact in 
general sustained the allegations of the com- 
plaint, held that the advertisements issued by 
the petitioners violated Sections 5 and 12 of the 
Federal Trade Commission Act, 15 U. S. C. A. 
§ 41 et seq. and ordered that the advertisements 
be discontinued, 


“ . , the record as a whole supports the 
finding of the Commission that the representa- 
tions were misleading and false in material 
matters, that the products have no therapeutic 
value, and that the advertisements were sent 
both to members of the medical profession and 
to lay persons."’ 


2% See Hardy v. Dahl, cited at footnote 6, and 
Willett v. Rowekamp, cited at footnote 21, See, 
also, cases cited at footnote 6. 
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cumstances,” and that he will exercise that 
skill and learning with reasonable care and 
diligence. .. . Although required to exercise 
his best judgment in the circumstances and 
to look for natural and probable results, 
if he has exercised ordinary care and dili- 
gence he is not responsible for a mistake 
in judgment nor for the occurrence of un- 
expected results which reasonably could 
not have been anticipated.’ ”™ 


It is universally held that a physician’s 
error of judgment does not amount to mal- 
practice unless it is so gross as to be incon- 
sistent with the standard of due care.* 


As the Supreme Court of Florida point- 
ed out, the remedy for cancer is yet to be 
discovered. Therefore, in the treatment of 
such a condition, or in the treatment of 
any incurable disease, how is the attend- 
ing physician to determine, under the 
rule which has been laid down by the 
Florida Supreme Court in the Baldor case, 
when one remedial agent or diagnostic 
measure should be abandoned and another 
adopted, in such a manner as to escape lia- 
bility? On what basis may a jury be 
charged with the responsibility of making 
a determination that, under the circum- 
stances of a given case, the failure of the 
physician to switch from one therapeutic 
agent to another is an error of judgment 
so gross as to amount to negligence or mal- 
practice? 


It should be remembered that the court 
did not say or find in the Baldor case that 
the defendant’s failure to change treat- 
ment was a gross error of judgment” It 
did say that the defendant’s failure was, or 
could have been found to be, negligence or 
malpractice. 


The terms “error of judgment” and “neg- 
ligence” are not synonymous.” 


In Meador v. Arnold," the court said: 


“And where the proof of facts which 
show or tend to show negligence on the 
part of the physician or surgeon depends 
upon expert opinion, if it shows nothing 
more than error of judgment, there is in 
law no proven facts upon which the in- 
ference of negligence may be founded. 
Nicholas v. Jacobson, 113 Cal. App. 382, 


7 Bowles v. Bourdon, 16 Negligence Cases 
241, 213 S. W. (2d) 713 (Tex., 1948). 

28 See Domina v. Pratt, cited at footnote 8. 

* Gross negligence has been defined as the en- 
tire absence of care, or very great negligence. 
Hollander v. Davis, 120 F. (2d) 131, 132. In 
some instances, gross negligence and willful 
and wanton misconduct are synonymous. Crow- 
ell v. M. R. & R. Trucking Company, 157 F. 


Medical Malpractice 


298 P. 505. For like reasons where ex- 
pert evidence fails to show negligence of 
the physician or surgeon, and there is no 
evidence to indicate an act or omission 
on his part within the common knowl- 
edge of a layman, the jury cannot infer 
negligence and peremptory is proper. 
Nicholas v. Jacobson, supra; Farrell v. 
Haze, 157 Mich. 374, 122 N. W. 197; Mil- 
ler v. Toles, 183 Mich. 252, 150 N. W. 
118, L. R. A. 1915C, 595.” 


In Bailey v. St. Lowis-San Francisco Rail- 
way Company,” the court applied the long- 
established rule, saying: 


“Physicians and surgeons must be allowed 
a wide range in the exercise of their judg- 
ment and discretion. The science of medi- 
cine-is not an exact science. In many 
instances there can be no fixed rule by 
which to determine the duty of a physician, 
but he must often use his own best judg- 
ment and act accordingly. By reason of 
that fact the law will not hold a physician 
guilty of negligence as long as he uses his 
best judgment, even though his judgment 
may prove erroneous in a given case, unless 
it be shown that the course pursued was 
clearly against the course recognized as 
correct by the profession generally. As 
long as there is room for an honest differ- 
ence of opinion among competent physi- 
cians, a physician who uses his own best 
judgment cannot be convicted of negli- 
gence, even though it may afterward de- 
velop that he was mistaken. Van Hooser 
v. Berghoff, 90 Mo. 487, 3 S. W. 72; Fau- 
sette v. Grim, 193 Mo. App. 585, 590, 186 
S. W. 1177; Gottschall v. Geiger, 207 Mo. 
App. 89, 110, 231 S. W. 87.” 


It is respectfully submitted that in the 
Baldor case a new and different rule has 
been applied. If it is followed, the domain 
of legal liability in medical malpractice will 
be immeasurably extended. 


The practice of medicine involves both art 
and science. Therapy and the other medi- 
cal sciences are inductive and progressive. Ex- 
perimentation is essential to progress therein 
but the judgment of medical scientists as to the 
time, mode and manner of the experiment 
should control where the treatment of a patient 
is involved. It is respectfully suggested that 


(2d) 963, 964; De Wald v. Quarnstom, 60 So. 
(2d) 919, 922 (Fla., 1952). In Rogers v. Baldor, 
the issue of gross negligence or willful and wan- 
ton misconduct was not presented. 

% Clifton v. Norfolk & Western Railway Com- 
pany, 49 Ohio App. 551, 197 N. E. 392. 

31 Cited at footnote 8, at p. 631. 

82 296 S. W. 477 (Mo. App., 1927). 





it does not lie within the capability of lay 
jurors to make the decision in this field to 
the extent of holding the physician liable 
in damages where his judgment, for any 
reason, fails to meet with the approval of the 
jury. 


Discussion of Third Question 


It has been shown that the pre- 
vailing opinion, under which recovery was 


above 


permitted, was not based either wholly or 
in part on the theory of abandonment, in- 
sofar as the opinion of the majority, as 
prepared by Mr. Justice Hobson, reflects. 


In this connection, it may be mentioned 
that the 
the plaintiff was discharged by Dr. Baldor 
on May 21, 1951, and that shortly there- 
after his daughter-in-law, who was a wit- 
ness for the plaintiff, took him to the 
Tumor Clinic on Davis Island, in Tampa, 
Florida, for treatment. It was contended 
throughout that the plaintiff did not receive 
proper treatment for his cancerous condition 
until he became a patient of the Tumor 
Clinic. In any event, it not appear 
that the plaintiff was without attention 
for a period of more than a week and, as 
the writer sees it, afterwards could possibly 
have recovered for injuries and damages sus- 
tained during that period only. It would seem 
that the verdict for $65,000 could hardly have 
been supported by any injuries or damages 
directly and proximately flowing from lack 
of treatment for such a period of time. 


record in this case discloses that 


does 


The defendant contended that he did not 
abandon the plaintiff, but determined, af- 
ter nine months of treatment by the Koch 
method, that the plaintiff was not respond- 
ing, and that he accordingly advised the 
plaintiff that the treatment would be dis 
continued. He contended that the physi- 
cians in Tampa, whom Mr. Rogers had 
consulted prior to hearing of the Koch 
method and who had advised surgery, 
were still immediately available, and that 
there was no dearth of medical and surgi- 
cal practitioners in the area who were con- 
tinuously engaged in treating cancer through 
the so-called orthodox method. In other 
words, Dr. Baldor contended that the 
termination of his employment was with at 
least the implied consent of the plaintiff, 


who in no way protested and who did not 
insist that Dr. Baldor remain in attend- 
ance further. 

In Saunders v. Lischkoff™ the court said: 
The unwarranted abandonment of a case 
after its assumption will render a physician 
or surgeon liable in damages, at least where 
he does not give reasonable notice, or provide 
a competent physician in his place; and he is 
also liable for increased pain and suffering 
resulting therefrom.’” However, the prevail- 
ing opinion in Rogers v. Baldor does not predi- 
cate liability on the theory of abandonment, 
and further discussion of this question does 
not appear to be presently warranted. 


“ee 


Conclusion 


The foregoing discussion is not intended 
as an answer, either wholly or in part, to 
the question alluded to at the outset. It is 
hoped that some of the comments presented, 
however, may be thought-provoking and 
that in the end, somehow, the ever-rising 
tide of malpractice litigation may be kept 
within proper bounds. It is realized, of 
course, that this hope is expressed “in 
a small voice, crying in the wilderness,” 
and that there is little likelihood that the 
voice will be heard. 

As was said in a dissenting opinion by 
Honorable G. W. Hardy, Jr., of the Louisi- 
ana Court of Appeals, in Livingston v. Henry 
& Hall: 

“We have become involved with too many 
words—too many so-called reasons—too 
many finely drawn distinctions and differ- 
ences. The truth is that we live in a 
social age and our sympathies, judicial and 
personal, are allied with the claimant in 
almost every case. This condition is 
intolerable from the judicial view and in- 
consistent with our obligations.” ™ 


It is true that Judge Hardy was not al- 
luding to malpractice actions. The case 
before him involved a workmen’s compen- 
sation claim. However, it is possible that 
the trend discussed includes malpractice 
actions also. It is possible that in making 
distinctions where no differences exist, the 
abandonment of established rules is being 
brought about to the end that physicians 
may, upon occasion, be charged as insurers. 


[The End] 


Nearly 28 million individual loans or time sales are covered by 
credit life insurance, the Institute of Life Insurance reports. 


% Case cited at footnote 9, 


480 


at p. 819. 


% 59 So. (2d) 892 (La., 1952). 
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RIZONA—A mutual life insurer, which 
had been transformed from a fraternal 
benefit society, had a separate fraternal 
benefit fund. The insurer was not required 
to pay the privilege tax on the receipt of 
assessments from fraternal benefit certifi- 
cates.—The Arizona Insurance Department 
asked the Attorney General whether a mutual 
life insurer, which had been transformed 
from a fraternal benefit society and had a 
distinct and separate fraternal benefit fund, 
was required to pay the privilege tax on the 
receipt of assessments from fraternal benefit 
certificates issued before the transforma- 
tion. The Attorney General noted that 
Section 20-224B of the Arizona Revised 
Statutes requires each authorized foreign 
insurer to pay to the state treasurer a tax 
of 2 per cent of “net premiums.” Section 
20-890 exempts every authorized fraternal 
benefit society from all state taxes (includ- 
ing the premium tax established by Section 
20-224B) excepting only the fees prescribed 
by Article 2 of Chapter 1 of Title 20 of the 
statutes, and taxes on real and tangible per- 
sonal property located within the state. 


He stated that there are no Arizona cases 
dealing with the above question, but that 
several decisions from other states are di- 
rectly in point. Reference was made to 
Security Benefit Life Insurance Company v. 
Justin T. McCarthy, et al., 4 Ill. (2d) 194, 122 
N. E. (2d) 549. In this case the insurer 
brought an action to review an administra- 
tive order which required that taxes be 
paid on the receipt of assessments from 
fraternal benefit certificates. After its trans- 
formation the insurer maintained two sep- 
arate and distinct. funds—a fraternal fund 
and a mutual fund. The court said that the 
state’s public policy had been to exempt 
fraternal benefit business from taxation. It 
declared that fraternal benefit certificates 


Attorneys General 


are not taxable merely because they are 
being administered by an insurer that also 
deals in insurance which is taxable. The 
weight of the decided cases on this question 
seems to sustain the decision in the Security 
Benefit case, the Attorney General said. (See, 
for example, American United Life Insurance 
Company v. Crichton, 78 S. E. (2d) 226 (W. 
Va., 1953); Koyal Highlanders v. Wiseman, 
140 Neb. 28, 299 N. W. 459.) 


It was noted that in their broad general 
meanings, “assessments” of a fraternal bene- 
fit society are “premiums,” “fraternal benefit 
societies” are insurance companies, and “ben- 
efit certificates” are “policies of insurance.” 
However, he added, the life insurance busi- 
ness and that of fraternal benefit societies 
are separate and distinct under Arizona 
statutory treatment. He concluded that the 
transformed mutual life insurer would not 
be required to pay the privilege tax on the 
assessments from fraternal benefit certifi- 
cates.—O pinion of the Arizona Attorney Gen- 
eral, April 25, 1956. 


PER A A Coeme unions organized and 
operating under the Indiana Credit 
Union Law may purchase life savings in- 
surance to cover the lives oi credit union 
shareholders.—The following question was 
posed by the director of the Department of 


Financial Institutions: “Do credit unions 
organized and operating under the Indiana 
Credit Union Law have the authority to 
purchase life savings insurance to insure the 
lives of credit union shareholders?” The 
director, in his letter to the Attorney Gen- 
eral, noted that life savings insurance is de- 
fined as insurance taken out on a group 
basis with an insurer by a credit union 
whereby the life of every eligible credit 
union member is insured in an amount equal 
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savings in the share of the credit 
union up to a maximum of $1,000, This type 
of insurance is offered by the Cuna Mutual 
Insurance Society, which was admitted to 
do business in Indiana on this plan in 1940. 


to his 


The Attorney General declared that the 
authority for a credit union to purchase 
life savings insurance is found in Burns’ 
Indiana Statutes (1950 Replacement, 1955 
Supplement) Section 18-2208, which pro- 
vides as follows: “To exercise such inci- 
dental shall be necessary or 
requisite to enable it to carry on effectively 
the business for which it is incorporated.” 
He noted that this wording has not been 
interpreted by any Indiana court. 

The Federal Credit Union Act, 12 USC 
Section 1757(12), provides: “A federal credit 
union shall have the power . . . to 
exercise such incidental powers as shall be 


powers as 


necessary or requisite to enable it to carry 
on effectively the business for which it is 
incorporated.” (Identical wording to that 
of the state act.) The Bureau of Federal 
Credit Unions construed the federal act as 
follows: “A federal credit union may par- 
ticipate in a life savings insurance plan on 
authorization of its board of directors.” 

Reference was made to Mutual Bank & 
Trust Company et al. v. Shaffner et al., 248 
S. W. (2d) 585 (Mo., 1952), where the 
Supreme Court of Missouri adopted a Com- 
missioner’s opinion. The facts showed that 
a bank had arranged for life insurance cov- 
erage for a specified amount up to $2,000. 
The opinion upheld the authority of a mutual 
banking institution to purchase life savings 
insurance, 


Taking into consideration (1) the fact 
that Indiana credit unions have purchased 
this insurance in Indiana since 1940, (2) the 
interpretation placed upon the Federal Credit 
Union Act and (3) the decision in the 
Mutual Bank case, he concluded that an 
Indiana credit union has authority to pur- 
chase life savings insurance.—O pinion of the 
Indiana Attorney General, June 13, 1956. 


Yee employee 
members of a labor union group are 
not prohibited from obtaining group insur- 
ance.—For purposes of regulating a group 
life insurance program for a labor union 
group, the question arose whether the or- 
ganization was disqualified as a public em- 
ployee association under the applicable state 
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statutes. Section 48.24.050 of the Revised 
Code of Washington provides as follows: 


“Labor union groups. The lives of a group 
of individuals may be insured under a policy 
issued to a labor union, which shall be 
deemed the policyholder, to insure members 
of such union for the benefit of persons other 
than the union or any of its officials, repre- 
sentatives or agents, subject to the following 
requirements . 

Section 48.24,060 provides: 

“Public employee associations. The lives of 
a group of individuals may be insured under 
a policy issued to an association of public 
employees formed for purposes other than 
obtaining insurance and having, when the 
policy is placed in force, a membership in 
the classes eligible for insurance of not less 
than seventy-five percent of the number of 
employees eligible for membership in such 
classes, which association shall be deemed 
the policyholder, to insure members of such 
association for the benefit of persons other 
than the association or any of its officials, 
subject to the following requirements o 


The Attorney General noted that there 
was an absence of case authority on this 
subject. He declared, after analysis, that the 
statutes are not exclusive. Section 48.24.060 
contains no language stating that a public 
employee may obtain group insurance only 
under the provisions of that statute. Section 
48.24.050 does not declare that labor organ- 
izations may only achieve coverage as labor 
organizations. He stated that the term “as- 
sociation,” as used in Section 48.24.060, is 
sufficiently broad to include a labor union. 
“The terms and the statutory provisions are 
not mutually inconsistent.” 


In conclusion, the Attorney General ruled 
that public employee members of a labor 
union group may obtain group insurance 
under either of the above statutory sections. 
There must, however, be a selection as to 
the statute under which the group insurance 
is to be obtained, and the requirements of 
that statute must be met. In regard to the 
particular labor union group under consid- 
eration, he said that its present group in- 
surance contract and the method in which 
it is handled would be persuasive in deter- 
mining the statute under which the existing. 
coverage was obtained. He added that he 
did not wish to imply “that the existing 
contract, or modus operandi, precludes modi- 
fications which would permit coverage un- 
der any of the corollary group insurance 
statutes.”—-Opinion of the Washington At- 
torney General, April 9, 1956. 
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Insurers Admitted in California 
Must Maintain Advertising Files 


Every insurer admitted to California, 
whether it is domiciled in the state or else- 
where, has been requested to maintain in 
California a complete file of all advertising 
materials pertaining to any policy or to its 
insurance operations. This applies to adver- 
tising circulated anywhere if the insurer is 
domiciled in California, and applies to adver- 
tising within California if it is a foreign or 
alien insurer. “Advertising materials,” as 
used in the Insurance Department’s bulletin, 


was declared to have “an all inclusive 
meaning.” 


Florida Commissioner Explains 
Credit Insurance Regulations 


A recent bulletin of the Florida Insurance 
Commissioner was directed to explaining 
certain credit life and credi iccident and 
health insurance rules and regulations. The 
bulletin (No. 172—Supplement A) inter- 
preted two points contained in Bulletin 172: 


(1) Section IV Al states that “In the 
case of group credit life insurance and 
group credit accident and health insurance, 
the amounts paid by the insured borrowers 
and purchasers for the insurance shall be 
consistent with the premium set by the 
insurance company.” 


The Commissioner explained that by 
consistent is meant a variation of two and 
one-half cents per $1,000 of original in- 
debtedness. Otherwise there would be a 
violation of the regulation on overcharging. 


(2) Section IV B4 pertains to the option 
of canceling or continuing the insurance 
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available to a prepaying borrower under 
certain conditions. The following wording 
was declared to be acceptable: 


“This policy may be cancelled or con- 
tinued by the insured in accordance with 
the laws and rules and regulations of the 
State of Florida. In the event of the can- 
cellation of the credit insurance prior to the 
expiration date, the return premium due 
shall be promptly paid to the person entitled 
thereto.” 


Pennsylvania Announces Revision 
of Workmen's Compensation Rates 


A revision in workmen’s compensation 
rates has been approved by the Pennsyl- 
vania Insurance Department. The new rates 
(proposed by the Pennsylvania Compensation 
Rating Bureau) will apply to all workmen’s 
compensation policies, excluding coal mine, 
which become effective on and after July 1. 
The rates will, on the average, be 8.5 per cent 
lower than those previously in effect. It is 
estimated that the reduction in rates will 
result in savings of approximately $5 million to 
Pennsylvania employers. 


In announcing his approval, the Pennsyl- 
vania Insurance Commissioner stated that 
the rates for 151 classifications in the Penn- 
sylvania Manual will be reduced, 23 will 
remain the same and ten will be increased. 
He further pointed out that the average 
reduction in rates for classifications in the 
Manufacturing and Utilities Group will be 
8 per cent. Average reductions for rates in 
the Contracting and Quarrying Group will 
be 11.2 per cent, reductions in the Other 
Industries Group will be 7 per cent and 
reductions in the Federal Industry Group 
will be 5.8 per cent. 
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Function of Congress 


Congress, Its Contemporary Role, Ernest 
S. Griffith, New York University Press, 
Washington Square, New York, New York. 
1956. 207 pages. $3.50. 


This latest Griffith book (first published 
in 1950 and now a standard work) treats 
Congress as it is, not as it has so often 
been represented. The basic approach is to 
assess in broad outline the function of Con- 
gress today, pointing toward an analysis of 
Congress under the Constitution, its place 
in the governmental setting, the way in 
which it is responding to a changing age. 
This the author approaches through three 
principal challenges: world Communism, 
the growing power of selfish special inter- 
ests, and the danger that the authority of 
a technically competent bureaucracy “may 
transform an ostensibly democratic govern- 
ment into a dictatorship of civil service.” 


The importance of the separation-of- 
powers principle today lies in the fact that 
it carries within it the deeper principle of 
responsibility of power. It is the corner- 
stone of executive-legislative relations and 
one of the really great principles which 
determine the nature of our government. 
Each branch must justify its actions to its 
constitutional equal. “Together with our 
federal system and the single-member con- 
stituency, it makes for a system of govern- 
ment in which progress takes place in an 
atmosphere of common consent or at least 
of widespread acceptance. It is unifying 
rather than divisive. To trace the workings 
of this principle in its relationship to con- 
temporary social and economic forces comes 
close to a real understanding of Congres- 
sional behavior.” 


In formal terms, the structure of Con- 
gress remains substantially unaltered from 
early days, except for the direct election 
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of senators and the abolition of the Lame 
Duck Congress. Rather, it is changing by 
usage and not by amendment or court deci- 
sion, and these alterations are chiefly within 
the area of executive-legislative relations. 
The greatness of our Constitution lies in 
its fluidity and adaptability, leaving change 
to custom and usage as different social 
forces play upon the government. 


Congress is constantly struggling with 
the avalanche of business and, to combat 
this, standing committees, subcommittees 
and the rules committees have developed. 
By and large, there has been a measurable 
change in the direction of clarity and fluid- 
ity, the latter most noticeable in the diffusion 
of leadership which allows considerably 
more scope than formerly for the individual 
member. “Things are not always what they 
seem. Nor are smoothness and speed of 
operation by any means the highest rung 
of the hierarchical ladder of values. Given 
things as they are—the nature of the elec- 
torate, the size of Congress, the complexity, 
number, and magnitude of the issues—Con- 
gressional organization and procedure do 
not come off badly, especially when it is 
borne in mind that failure to act may in 
some instances be a deliberately chosen 
wiser course, with procedural devices the 
instrument making such failure to act prac- 
ticable.” A Congressman who takes a stand 
on every issue and thus steps on the toes of 
minorities may not return to Washington. 


The most important formal constitutional 
powers of the President are the veto power, 
the power of appointment and patronage 
which, of course, is a derivative of the 
latter. But he may also divert or leave un- 
used funds appropriated by Congress for 
purposes for which he does not approve. 
He hus such prestige that he can command 
the headlines any time, and the executive 
branch has extensive access to facts, through 
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both experience and extensive research 


bureaus. 


Congress has formidable weapons, too. 
Chief among these are the appropriating 
and investigating powers. The confirmation 
or rejection of presidential appointments 
indicates attitudes. There are also informal 
but direct relationships between Congress- 
men and members of the bureaucracy. And 
Congress too, in recent years, has acquired 
a fairly large permanent professional staff. 
Therefore, the author believes, “proposals 
working toward greater free cooperation 
between the two branches as between equals 
are in order.” 


In an age of crises that requires prompt 
action on the part of government, both 
internationally and domestically, can Con- 
gress muster the sustained high-level think- 
ing and conduct that the great responsibilities 
require? It is the complex and specialized 
problems that in most industrialized na- 
tions have given the major impetus to a 
growing bureaucratic domination. Congress 
has adapted to its vastly more complicated 
job in three general ways: procedural 
changes, a growth in specialization, and an 
increasing reliance upon technical experts. 
In part, the system of checks and balances 
is on trial and, in part, the issue involves 
the success or failure of representative in- 
stitutions in a struggle with totalitarianism 
for the strength and loyalty of supporters. 


Great changes have taken place since 
1920. The emergency powers of the Presi- 
dent under the Constitution have been 
greatly enlarged, and Congress itself is 
better organized and more streamlined. As 
far as behavior is concerned, we see today 
more and more bipartisanship and nonparti- 
sanship. Congress has shifted to reliance 
on research rather than on controversy as 
the basis for decisions. Education of the 
electorate has increased. And Congress is 
probably at an all-time high in the ability 
and sense of public service and integrity of 
its membership. Dr. Griffith believes that 
these comparatively recent developments 
are more the result of new social trends, 
which are not very likely to be reversed, 
than a matter of personalities. 


The author’s view of the proper future 
development and program of Congress is 
modest. It does not involve a constitutional 
atnendment or drastic break with current 
practices. He believes that there should be 
further experiment in the give-and-take of 
executive-legislative relations; the outlook 
of pressure groups should be channeled into 
the course of the public interest; the economy 
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should be kept functioning at an increas- 
ingly high level; the fiscal policy of the gov- 
ernment should be kept under control; the 
current trend toward independence from 
party and cross-voting should be encouraged ; 
our government should seek its success in 
equilibrium and balance between branches, 
departments and factions; the vitality of 
our states and localities must be preserved 
and we must intervene in national and 
world affairs when the occasion demands. 
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Articles of interest in other 


legal publications 








Who Is Insured? The standard lia- 
bility policy forms which have been newly pro- 
mulgated or revised during 1955 contain a new 
condition labeled “Severability of Interests.” 
In the opinion of the authors, both members 
of the Missouri bar, that new condition has 
been incorporated into the liability policy 
forms in an effort to eliminate further 
misinterpretation of the policy. In other 
words, the new condition does not change 
the coverage previously intended under the 
policy but is included only for the purpose 
of clarification. When the word “insured” 
is applied to mean a person other than the 
person claiming coverage, the presence or 
absence of coverage depends on fortuitous 
circumstances, not on underwriting consid- 
erations.—Risjord and Austin, “Who Is 
‘The Insured’?” University of Kansas City 
Law Review, Fall, 1955. 


Appellate Practice The author out- 
lines the duties of the lawyer in preparing an 
appeal. His first duty is to lay the ground- 
work for the appeal. In the opening para- 
graph of the brief there should be a simple 
statement of what the case is about and 
who is dissatisfied with the result. It should 
include the assignments of error, the con- 
tentions of the adversary couusel and the 
theory of the lower court. The last para- 
graph may well contain a summary or 
recapitulation of the points in issue. 

The author concludes that a lawyer’s 
obligations to his client and to the court 
are the same in the appellate courts as in 
other courts. Both the lawyer and the judge 
should ever be conscious of their separate 
roles in maintaining the absolute confidence 
of the public in the integrity of the courts 
and in the fairness and impartiality with 
which justice is administered—McAmis, 
“The Lawyer and the Court of Appeals,” 
Tennessee Law Review, April, 1956. 
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SEC Seeks to Regulate 
Sales of Variable Annuities 


The Securities and Exchange Commission 
(SEC) recently went to court to impose its 
regulations on the sales of variable annu- 
ities. Suit was brought in a federal district 
court to enjoin the Variable Annuity Life 
Insurance Company of America from sell- 
ing these annuities. The company, licensed 
by the District of Columbia, has been actively 
engaged in the sale of these annuities. 


If the injunction is granted, the company 
would be barred from selling or offering to 
sell its annuity policies until it registered 
under both the Securities Act of 1933 and 
the Investment Company Act of 1940, The 
SEC complaint alleges that the company’s 
policies are investment contracts, and that 
the sale of these policies violates the regis- 
tration requirements for securities and in- 
vestment companies. 


A spokesman for Prudential Insurance 
Company of America indicated that he felt 
there was no justification for treating vari- 
able annuities as securities, but that if the 
courts hold that they are securities, it would 
not alter the company’s plan to issue these 
policies. The company would simply comply 
with SEC requirements. 


Family Automobile Policy 
to Be Introduced Soon 


The family automobile policy, a new in- 


surance contract designed specifically to 
cover the family car, will be introduced 
Septernber 1 on a nation-wide basis, the 
National Bureau of Casualty Underwriters 
and the National Automobile Underwriters 
Association announced recently. 
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The policy will provide automobile own- 
ers with all the bodily injury and property 
damage liability, medical payments and 
physical damage insurance protection pres- 
ently afforded under the standard auto- 
mobile policies. In addition, the new policy 
will afford, without any increase in rates, 
coverage not provided under the present 
standard policies. 


It will be shorter and simpler than the 
standard form. The main effect of the 
liberalized policy, the rating organizations 
said, will generally be to clarify questions 
of liability coverage when policyholders op- 
erate someone else’s car or when others 
take their car. Among other things, the 
policy will cover private passenger cars 
borrowed from an automobile sales agency, 
service station or parking lot operator. 


Comment on Mors’ Article 


The JourNAL received the following let- 
ter from M. F. Gregory, director of public 
relations of the Credit Union National 
Association: 


“The article on Consumer Installment 
Credit Insurance, by Wallace P. Mors, in 
your May, 1956 issue is of course specially 
interesting to me. I was glad to see, and 
I commend both you and Mr. Mors, for the 
forthright and comprehensive treatment 
given the subject. I for one found the 
article genuinely helpful. 


“Unfortunately the credit union section 
is marred by three instances of misinforma- 
tion and misunderstanding which you and 
your readers will I’m sure want to know 
about: 


“1. Since January 1, 1955 the cost of 
CUNA Mutual’s Loan Protection Insur- 
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The American Management Associa- 
tion announced that it will conduct four 
seminars involving (1) insurance buying, 
(2) self-insurance, and deduc- 
tibles, (3) fire and property coverage 
and (4) liability protection. The semi- 
nars will be held August 13-17 on the 
campus of Colgate University. 


excess, 


A forum on jumbo group insurance 
will be a top feature of the National 
Association of Life Underwriters’ annual 
convention in September. The presenta- 
tion will take place at the Agents Forum 
meeting on September 25 at the Statler 
Hotel, New York City. 

A two-day institute on “The Head: 
A Law-Medicine Problem” will take 
place September 21-22 at the Law-Medi- 
cine Center of Western Uni- 
versity, Cleveland, Ohio. Fourteen of 
Cleveland’s outstanding medical special- 
ists will conduct the lecture and question 
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ance has been reduced from 60¢ to 55¢ per 
$1,000 of outstanding loan balances, for 
insurance against death; and from 75¢ to 
65¢ for insurance against both death and 
permanent disability, It is notable too that 
in the latter instance the permanent dis- 
ability coverage is terminated at age 60. 
In both death benefits continue to 
age 70. [Mr. Mors received his rate informa- 
tion from a different source. ] 


cases 


“2. The reason Mr. Mors gives for the 
low interest rates charged by credit unions 
is seriously prejudicial to public understand- 
ing of the true nature of the credit union. 
Something like the following ought to be 
said: Credit unions are able to charge low 
interest rates partly because officers, di- 
rectors, and committee members as a rule 
serve without pay; and because companies 
often provide free office space (a recogni- 
tion, however, of the service the credit unions 
render the companies). But the basic rea- 
son is that credit unions are self-help, non- 
profit organizations of people, who pool 
their savings to provide their members a 
source of low-cost credit. The saving mem- 
bers, as such, get no returns on their sav- 
ings until all other expenses and required 
reserves are provided for. In most cases, 
if the value of the volunteer service ren- 
dered were included in the costs, then very 
little if any amount would be left for 
dividends. 


The Coverage 


sessions. Information may be obtained 
by writing Oliver C. Schroeder, Jr., Di- 
rector, Law-Medicine Center, Western 
Reserve University, Cleveland 6, Ohio. 

The Federation of Insurance Counsel 
will hold its sixteenth annual convention 
on August 22-24 at The Shamrock Hotel, 
Houston, Texas. Outstanding insurance 
authorities will present papers on many 
important topics. 

The fall meeting of The Association 
of Life Insurance Medical Directors will 
be held October 23-25 at the Hotel 
Roosevelt, New Orleans, Louisiana. 

The new Virginia Commissioner of 
Insurance is T. Nelson Parker. His 
appointment fills a vacancy created by 
the death of George A. Bowles. It was 
announced that Everette S. Francis will 
serve as First Deputy 
Insurance. 


Commissioner of 





“3. Particularly regrettable is the com- 
ment, not at all correct, that the CUNA 
Mutual Insurance Society uses its profits 
to pay for the bulk of the promotion work 
of the Credit Union National 
(CUNA). 


Association 


“CUNA has its own promotion program 
supported entirely by members’ dues. As 
a matter of policy it uses its relatively small 
funds mainly to help groups organize their 
own credit unions and to give service to 


credit unions and their members. A small 
part of its budget is used to support the 
magazine advertising program, the major 
cost of which is indeed borne by CUNA 
Mutual. i 


“CUNA Mutual's credit union advertis- 
ing program is its own, planned and paid 
for as a part of its operating management. 
It was undertaken to accelerate credit union 
organization and to maintain and build 
membership support and thus increase and 
strengthen the field of CUNA Mutual, with 
the supposition that the amount of CUNA 
Mutual business would naturally increase, 
as in fact it has. The cost involved is a 
true advertising and business acquisition 
cost, officially recognized as such. In fact 
CUNA Mutual has very little other acquisi- 
tion costs, since it has no paid agents. The 
total amount of its costs including its 
advertising costs chargeable to acquisition 
is exceedingly small, . . .” 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
| NEGLIGENCE REPORTS 


Nurses’ Negligence 
Imputable to Surgeon 


If the nurses became subject to the 
surgeon’s direction and control in con- 
nection with the operation he was called 
upon. to perform, then he was liable for 
their negligent acts. Pennsylvania. 


A three-year-old child became seriously 
ill one evening and was rushed to a chari- 
table hospital for an emergency operation. 
The child was severely burned during the 
course of the operation when hot water 
bottles were placed at his feet by a nurse. 
An action was brought against the surgeon 
who conducted the operation, the nurses in 
attendance and the nurses’ general em- 
ployer (the hospital). The trial court en- 
tered nonsuits as to all the defendants, but 
the court subsequently removed the non- 
suits as to the nurses. An appeal was 
taken upon the court’s refusal to remove 
the nonsuits as to the surgeon and the 
hospital. 


The plaintiffs’ protest of the entering of 
nonsuit for the hospital was not based on 
the ground that the hospital could be held 
liable, but on the ground that the nonsuit 
was prematurely entered, During the course 
of the opening address the plaintiffs’ coun- 
sel said that he agreed that the law would 
not permit a recovery against the hospital. 
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Counsel for the hospital immediately moved 
for a nonsuit which was granted. The state 
supreme court said that while this practice 
was somewhat irregular, no harm resulted 
to the plaintiffs’ case. 


The real issue involved was whether the 
nonsuit should have been entered for the 
surgeon. The court held that the nonsuit 
was riot proper in this instance, and granted 
the plaintiffs a new trial. It said that the 
jury should have been allowed to determine 
whether or not the nurses became the em- 
ployees of the surgeon when their services 
were loaned by the hospital. If the nurses 
became subject to the surgeon’s orders, 
directions, supervision and control in con- 
nection with the work he was called upon 
to perform, then he was liable for their 
negligent acts under the doctrine of re- 
spondeat superior. The jury could infer 
from the testimony introduced that the 
defendant surgeon was in direct charge of 
all the operative procedures and that he had 
instructed that hot water bottles be applied 
to the child’s feet, the court added.— 
Benedict et al. v. Bondi et al. Pennsylvania 
Supreme Court. April 16, 1956. 5 Nectt- 
GENCE Cases (2d) 1024. 


Theater Owner Liable 
for Theater Seat's Collapse 


A theater patron who sustained injury 
when a theater seat collapsed was entitled 
to rely upon the doctrine of res ipsa 
loquitur to establish the theater owner’s 
negligence. Massachusetts. 


An action was brought against a theater 
owner by a patron who sustained injuries 
when a theater seat collapsed. The plain- 
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tiff was watching the show when the seat 
“suddenly collapsed.” A bolt which had 
come out of the seat was subsequently 
found. The wooden seat was one of 500 
or 600 provided for theater patrons. It was 
alleged that children would sometimes come 
into the theater to play and break the seats. 
A verdict for the plaintiff was returned 
under leave reserved to enter a verdict for 
the theater owner. The court granted the 
owner’s motion for judgment under leave 
reserved, and the plaintiff excepted. 


The state supreme court set aside the 
trial court’s order, and allowed the jury 
verdict in favor of the plaintiff to stand. 
It ruled that the plaintiff was entitled to 
rely on the res ipsa loquitur doctrine. The 
court noted that this doctrine is a rule of 
evidence which applies where the direct 
cause of the accident and so much of the 
circumstances as were essential to its oc- 
currence were within the sole control of 
the defendant. The doctrine permits the 
inference from the occurrence itself that 
the accident would not have occurred unless 
the defendant had been negligent. The jury 
would be warranted in finding that the un- 
explained collapse of the theater seat while 
being used in a normal manner was due 
either to defective construction or to lack 
of repair, the court said, and in finding 
that its unsafe condition was more likely 
attributable to the theater owner’s negli- 
gence than to some other cause.—Couris v. 
Casco Amusement Corporation. Massachu- 
setts Supreme Judicial Court. March 28, 
1956. 5 NecLicence Cases (2d) 1000. 


Acceptance of Contractor’s Work 
Does Not Bar Recovery 


A contractor’s work on a sewer excava- 
tion was accepted by the city. The con- 
tractor was nevertheless liable for the 
damage to private homes, resulting from 
vibrations due to improper refilling of 
the excavation. New Hampshire. 


The plaintiff home owners brought an 
action against a contractor on the ground 
that a sewer excavation on a public high- 
way was negligently refilled. The facts 
showed that the sewer line passed within 
ten or 12 feet of the plaintiffs’ stucco build- 
ings, and that the excavation work was 
under the supervision and inspection of city 
officials. The city accepted the contractor’s 
work and made full payment for it. Sub- 
sequently the fill in the excavation packed 
down so that there was a depression extend- 
ing 15 feet across the highway. The de- 


Negligence 


pression was six feet in width and sloped 
from each side to a depth of six inches 
at the center. Traffic passing over this 
depression caused vibrations to adjoiming 
buildings. The plaintiffs alleged that there 
were cracks in the basements and walls of 
their buildings which appeared immediately 
after the excavation and continued to in- 
crease in size until the excavation was 
covered over with a final covering. The 
contractor contended that the damage to 
the plaintiffs’ buildings was due to their 
condition and construction accentuated “by 
frost action,” and that the damage was not 
caused by the excavation. 

The trial court followed the general rule 
(supported by a majority of jurisdictions) 
that an independent construction contractor 
is not liable for negligent injury to third 
persons which occurs after the work has 
been completed and accepted by the owner 
or employer. The plaintiffs excepted to an 
instruction of the court which in effect 
recited this rule. Judgment was awarded 
to the contractor and the plaintiffs appealed. 


Held: Judgment reversed and a new trial 
ordered. The court noted that there was 
no case in New Hampshire which definitely 
determined the responsibility of an inde- 
pendent construction contractor after the 
acceptance of the work by the employer. 
Reference was made to Prosser, Torts (Second 
Edition, 1955), Section 85, page 519, which 
makes reference to several recent decisions 
placing contractors on the same basis as 
sellers of goods, and which holds con- 
tractors to the standard of reasonable care 
for the protection of anyone who might 
foreseeably be endangered by their negli- 
gence, even after acceptance of the work. 
The view outlined by Prosser was adopted 
by the court. It said that this rule is sub- 
ject to the qualification that if the employer 
discovers the danger or if it is obvious to 
him, his responsibility supersedes that of 
the contractor. In the absence of evidence 
that the defect became known to the city, 
the plaintiffs were entitled to have the jury 
consider whether the contractor’s work caused 
the damage to their homes.—Russell et al. v. 
Arthur Whitcomb, Inc. New Hampshire 
Supreme Court. March 29, 1956. 5 Nectr- 
GENCE CASEs (2d) 1044. 


Short Short: Florida 


Failure to see a grating over a drain in a 
parking lot was negligence.—Becksted v. 
Riverside Bank of Miami. Florida Supreme 
Court. February 1, 1956. 5 NEGLIGENCE 
Cases (2d) 837. 
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LIFE 


| Summaries of Selected 


Decisions Recently Reported 
| by CCH LIFE INSURANCE 
| REPORTS 


Double Indemnity Provision 
Construed by Court 


Where the evidence indicated that the 
insured’s death was primarily due to arte- 
riosclerosis and was only precipitated by 
the shock of a robbery, the policies’ 
double indemnity provisions did not apply. 
Florida. 


The insured had two life policies which 
contained nearly identical double indemnity 
provisions. The provisions provided that 
must have “resulted directly and 
independently of all other causes from bodily 
injury effected solely through external, violent 
and accidental cause.” If death resulted 
“directly or indirectly from infirmity of 
mind or body, from illness or disease,” the 
provisions were not applicable. 


death 


The evidence showed that the insured and 
his wife returned home one night around mid- 
night from a party and were confronted by 
two masked robbers. The robbers held 
guns on them, and one of them roughed 
the insured up and pulled him into a chair. 
They pulled a ring from the hand of the 
insured’s wife and compelled her to give 
them her jewelry. Afterwards they forced 
her into a closet. When the robbers left 
the police were called. The insured con- 
tinued in shock that night and the next day, 
and went to bed early the following night. 
His behavior was confused and erratic and 
a doctor was called around 4:00 a.m. He 
was taken to the hospital where he died the 
following morning. The beneficiary de- 
manded payment as provided by the double 
indemnity provisions of the policies. The 
insurer denied that these provisions were 
applicable, and an action was brought on the 
policie s. 


Medical testimony indicated that the in- 
sured’s blood vessels were diseased, and 
that he had cerebral arteriosclerosis. The 
evidence also showed that the insured had 
diabetes which contributes to the harden- 
ing of blood vessels. One doctor testified 
that “in terms of probability, I would say 
he [the insured] would not have died had 
he not had diseased vessels.” The lower 
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court declared that the double indemnity 
provisions were not applicable, and the 
beneficiary appealed. 

Held: Judgment affirmed for the insurer. 
The court held that if an accidental injury 
and a pre-existing disease or infirmity co- 
operate in causing the death of the insured, 
double indemnity can not be had even 
though the injury is an active, efficient and 
procuring cause, provided the disease or 
infirmity contributes either directly or in- 
directly to the death. It concluded that the 
robbery must have precipitated the death, 
but that the primary cause of death was 
disease.—Berg v. New York Life Insurance 
Company. Florida Supreme Court, May 23, 
1956. 2 Lire Cases (2d) 870. 


Beneficiary Designation 
Voided by Agent's Error 


The insured signed a blank change of 
beneficiary form and gave it to the agent 
with instructions as to filling it in. The 
beneficiary designation was voided where 
it was shown that the agent made an 
error in naming the beneficiary. Tenth 
Circuit. 

The insurer brought an interpleader action 
to determine which of several claimants 
was entitled to the proceeds of two life 
policies. The evidence showed that the 
insured executed a change of beneficiary 
form in 1953 which provided for the pay- 
ment of the policies’ proceeds in install- 
ments for life to his wife, and if she was 
not living, then the proceeds were to go to 
his children. If his wife died while receiving 
the installments, then the remaining install- 
ments were to be paid to his children. The 
insured’s wife died shortly after the execu- 
tion of this form, and the insured subse- 
quently remarried. In 1955 the insured 
signed a blank change of beneficiary form 
and instructed the insurer’s agent to fill in 
the blanks, The agent erred in filling in the 
beneficiary’s name, and sent the instrument 
to the insurer’s office. The insured sub- 
sequently learned from the agent that the 
change of beneficiary had not been made 
in accordance with his instructions, and 
arrangements were made for them to meet 
at a later date to correct the error. 


Before any correction was made however, 
the insured and his second wife were 
injured in a car accident, both dying as a 
result thereof. The death of the insured 
occurred a few hours prior to that of his 
wife. The second wife’s administrator and 
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the insured’s children (by his first marriage) 
claimed the policies’ proceeds. The lower 
court held that the attempted change of bene- 
ficiary designation in 1955 was a nullity 
because it did not represent the insured’s 
wishes. Thus, the 1953 designation was 
still in effect and the insured’s children 
were entitled to the proceeds. The second 
wife’s administrator brought an appeal. 

Held: Judgment affirmed for the chil- 
dren. The court said that the agent was a 
mere scrivener and as such had no author- 
ity to do anything other than that directed 
by the insured. Under Oklahoma law, the 
court stated, it is not necessary that the 
mistake of the scrivener be mutual in 
order for there to be a remedy. The pur- 
ported designation of beneficiary was held 
to be a nullity as a mistake of the scrivener 
even though it appeared that the mistake 
was a deliberate one. The court added that 
inasmuch as the insured had made a date 
to correct the erroneous beneficiary desig- 
nation, it could not be said that he ratified 
the agent’s act.—Flournoy, Admr. v. Hew- 
gley et al. United States Court of Appeals 
for the Tenth Circuit. June 1, 1956. 2 Lire 
Cases (2d) 863. 


Short Shorts from the Courts 


Florida The wife’s acquittal in a 
criminal action was not admissible to show 
that she did not intentionally and unlaw- 
fully kill her husband. If a preponderance 
of the evidence supported the allegation 
that she intentionally and unlawfully killed 
her husband, then she would be disqualified 
as the beneficiary of her husband’s life 
policy—Carter v. Carter et al. Florida 
Supreme Court. June 6, 1956. 2 Lire Cases 
(2d) 882. 


Massachusetts The good health 
agreement was not a representation of the in- 
sured’s condition to be tried on the basis of 
intent to deceive—Krause v. Equitable Life 
Insurance Company of Iowa. Massachusetts 
Supreme Judicial Court. November 7, 1955. 
2 Lire Cases (2d) 636. 


Texas Payment of ordinary death 
benefits did not bar recovery of double 
indemnity benefits where the beneficiary 
did not discover the cause of the insured’s 
death until after she had received payment. 
—Hailmark v. United Fidelity Life Insurance 
Company. Texas Supreme Court. January 
25, 1956. 2 Lire Cases (2d) 867. 


NEGLIGENCE IN DESIGN AS A BASIS OF LIABILITY: = = 


THE AUTO INDUSTRY 
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Continued from page 471 | 








The difficulty in doing this has given 
to liberal rules of proof in such cases.” 


Conclusion 


It is indeed striking to observe how in- 
effective the law has been to date in doing 
anything about effectuating improvements 
in design to alleviate the daily “blood bath 
of automobile-inspired tragedy.” “ One ob- 
server in despair has proposed that the ¢n- 
tire matter be removed from the jurisdiction 


“ Cf. Prosser, Torts (2d Ed., 1955), Sec. 45, 
at p. 229. 

* 158 American Medical Association Journal 
482 (1955) (editorial). 

* See work cited at footnote 24, at pp. 985-986. 

% See Mehling, ‘““Big Three Fight Over How 
Safe to Make Your Car,"’ Bluebook, October, 
1955, pp. 4-5, 82-88; Friedlander, ‘Making 
Automobiles Safer,’’ New York Times, Decem- 
ber 4, 1955, Sec. X, p. 27, col. 1. 

%In Amason v. Ford Motor Company, cited 
at footnote 5, a widow sued a large automobile 
manufacturer for the death of her husband 
from injuries suffered when he opened the front 
door of a moving vehicle and the air move- 
ment hurled the door backward. She did not 
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of the auto industry and placed in a federal 
regulatory body with power to impose 
standards of safety design in automobile 
manufacture.” Some hopeful signs can be 
seen in the industry itself,” but there is still 
no greater incentive for improved design 
than the threat of legal liability,” nor will 
future improvements be of aid to those who 
for years to come will continue to ride in 
motor vehicles which subject them to the 
hazard of a “so-called second accident which 
actually produces the injuries.” [The End] 


charge the manufacturer with any defect in 
the materials used, but alleged negligence in 
the design of the door, which hinged at the 
rear instead of at the front. The court held 
that the sole cause of the accident was the 
negligence of the deceased in opening the door 
when the car was moving at a rapid rate. 

It is interesting to note that notwithstanding 
the fact that the court could find no negligence 
in the design of a front door hinging at the 
rear, all American manufacturers subsequently 
changed the design cf automobiles in this 
respect. 

See also Pound, ‘‘“Modern Trends in Tort 
Law,’ 16 NACCA Law Journal 21, 36 (1955). 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Vendor Recovers Full Proceeds 
of Fire Insurance Policy 


A vendor of property whose purchaser 
was in substantial default acquired the 
full insurance specified in a fire policy 
issued to him as owner, The insurer’s 
agent had been fully informed as to the 
‘status-of title and all the other facts. 
Fifth Circuit. 


The plaintiff insured conveyed his prop- 
erty to another, expressly reserving a ven- 
dor’s lien to secure payment of the remainder 
of the purchase price which was due in 
monthly installments. The purchaser exe- 
cuted a promissory note and a conventional 
deed of trust to secure the vendor’s lien. 
The purchaser became several months be- 
hind in his payments and failed to procure 
and maintain full fire insurance as required. 
The insured, desiring full insurance, dis- 
closed all of this information to an insurance 
solicitor who relayed it to the authorized 
agent of the defendant insurer, A standard 
fire policy naming the insured as “owner” 
was issued. Significantly the mortgagee 
and loss payable blanks of the policy were 
left unfilled. Two days before the premises’ 
total destruction by fire the purchaser re- 
turned the original deed to the insured. 
The purchaser and his wife endorsed on the 
back of the deed that they were turning 
the place back to the insured. The purchaser 
became the insured’s tenant as of that time 
at a stipulated rental. The insurer did not 
know of these events until after the fire 
occurred, After the insurer’s denial of cov- 
erage, an action was brought on the policy. 


The trial court was apparently of the view 
that if there was a rescission of the real 
estate contract, there was such a change in 
ownership as to forfeit all coverage under 
the policy. Thus, it held that there was only 
an “attempted rescission” of the purchase 
which did not change the ownership of the 
property. The insured was then awarded 
judgment on the policy to the extent of his 
security interest in it. The insured appealed, 
contending that he was entitled to the full 
insurance coverage. 
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The court of appeals reversed and modi- 
fied the judgment, and the insured was 
awarded the full amount of his policy. It 
was noted that a Texas Standard Fire Policy 
no longer contains a warranty of sole and 
absolute ownership. The requirement now 
is a truthful disclosure of the interest of 
the insured. A policy provision defeats lia- 
bility “following a change in ownership.” 
Ownership constitutes what the insured’s 
actual interest is, which in this case in- 
cluded the fact of default and the imminent 
“foreclosure.” Whatever the consequence 
was of the formal rescission of the real 
estate contract, the court said, it would not 
be deemed a “change of ownership” under 
Texas insurance law. 


The court declined to read into insurance 
policies the rigid rules of property title law. 
It declared that if the occurrence does not 
increase the motive to destroy or diminish 
the desire to protect the property, the 
change in the legal title is considered to be 
inconsequential, It added that inasmuch as 
the insurer issued the policy with knowl- 
edge of all the facts, it was estopped to 
argue that the insured received less than 
what he paid for.—Dean v. Pioneer Co-opera- 
tive Fire Insurance Company. United States 
Court of Appeals for the Fifth Circuit. 
March 16, 1956. 8 Fire anp CASUALTY CASES 
945. 


Failure to Read Policy 
No Bar to Reformation 


The failure of an oil company’s officials 
to read the policy did not bar reformation 
of it. The evidence showed that the parties 
intended to cover erroneous delivery of 
gasoline or oil. Fourth Circuit. 


The plaintiff oil company brought suit 
against the insurer to reform a policy and 
to recover the amount of damages that the 
company had been required to pay as the 
result of misdelivery of gasoline in place of 
kerosene. The policy stated specifically that 
it did not apply to liability for accident due 
to the erroneous delivery of gas or oil. 
However, the oil company introduced evi- 
dence showing an intent by both parties that 
there should be this coverage. The trial 
court reformed the policy because of mutual 
mistake and granted the insured judgment 
on the policy as reformed. An appeal was 
taken. 


Held: Judgment affirmed for the oil com- 
pany. The insurer contended that recovery 
was barred in this case because the oil com- 
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pany officials negligently failed to read the 
policy and see what was plainly set out. 
The court noted that ordinarily one is bound 
by the contents of a written contract which 
he has had an opportunity to read and has 
signed. However, reference was made to 
Dickenson County Bank v. Royal Exchange, 
157 Va. 94, where the statement was made 
that it depends upon the facts of each case 
whether the insured’s failure to examine 
the policy constitutes such negligence as 
to defeat the right to reformation, it being 
more often held that the negligence is not 
fatal. The court concluded that the policy 
reformation was justified in the present 
case.—Maryland Casualty Company v. Morris 
Oil Corporation. United States Court of 
Appeals for the Fourth Circuit. May 19, 
1956. 8 Fire anp Casuatty Cases 965. 


Agent Has Apparent Authority 
to Revoke Cancellation of Policy 


The insurer’s agent had apparent author- 
ity orally to revoke an attempted cancel- 
lation of a policy inasmuch as the insurer 
had ratified a prior similar act. Fifth 
Circuit. 


The insured’s policy was issued for a 
term of five years. He made a down pay- 
ment to the insurer’s agent upon issuance 
of the policy, and executed a deferred pre- 
mium note in favor of a bank to secure 
payment of three succeeding annual install- 
ments of the premium balance. The install- 
ments were due on successive anniversary 
dates of the policy. The insured was three 
days late in paying the first installment to 
the insurer’s agent. The agent did not for- 
ward the cash payment to either the bank 
or the insurer, but simply forgot about it 
until the insured received his first cancella- 
tion notice. The insured talked to the agent 
who assured him that he could ignore the 
cancellation notice as a letter revoking the 
cancellation would come from the insurer. 
After the agent forwarded his personal 
check to the bank as payment of the pre- 
mium, the insured received a letter revok- 
ing the policy cancellation. 


The agent’s personal check was subse- 
quently dishonored for insufficient funds, 
and a second notice of cancellation was sent 
to the insured. The insured again contacted 
the agent, who assured him that he could 
disregard the cancellation notice. The agent 
stated that a letter revoking the cancella- 
tion would again be forthcoming. He de- 
clared that he was still the insurer’s “legal 
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agent” and that the property was still cov- 
ered. The insured relied on the agent’s 
representations without conferring with the 
bank or the insurer, Actually the agent’s 
agency had been terminated by the insurer. 


Less than 24 hours before the total de- 
struction of the insured’s property by fire 
and three days after the purported effective 
date of the cancellation under the second 
notice the agent visited the insured’s home 
and admitted that the second cancellation 
notice was due to his failure to tender the 
insured’s premium payment. He then gave 
the insured a money order receipt showing 
payment of the delinquent premium install- 
ment and assured him that he should not 
worry about his property because his insur- 
ance was in force “if it burns down tonight.” 
The agent’s money order did not reach the 
bank until three days after the fire, at which 
time it was rejected on the ground that 
cancellation of the policy had antedated the 
loss. The insured brought suit under his 
policy and recovered a judgment. The in- 
surer appealed. 


The court of appeals affirmed the judg- 
ment for the insured. It held that the in- 
surer’s agent had the apparent authority 
orally to revoke an attempted cancellation 
of the policy. ‘lhe insurer’s ratilication of a 
prior similar act of the agent misled the 
insured to rely on the same agent’s repeated 
assertions of continuing authority. The fact 
that the agent’s actual authority had been 
revoked prior to the second cancellation 
did not bar the insured’s action since a 
revocation by a principal of the general au- 
thority of an agent is ineffective between 
the principal and a third person dealing 
with the agent without notice of the revoca- 
tion. It was incumbent upon the insurer 
to give the insured some notice of the 
agent’s lack of authority.—Western Millers 
Mutual Insurance Company v. Wailhams. 
United States Court of Appeals for the 
Fifth Circuit. April 12, 1956. 8 Fire AND 
CasuaLty CAsEs 939, 


Short Short: Pennsylvania 


A seepage exclusion clause prevented re- 
covery under a water damage policy. The 
plaintiffs’ damage was caused by a leaking 
toilet in an adjoining building. The water 
seeped through the walls or foundations of 
the plaintiffs’ property.—Fine et al. v. Under- 
writers of Lloyd's, London et al. United 
States District Court for the Eastern Dis- 
trict of Pennsylvania. April 4, 1956. 8 
Fire AND CASUALTY CASEs 948. 
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AUTOMOBILE 


Summaries of Selected Decisions 
| Recently Reported by CCH 


| AUTOMOBILE INSURANCE 


REPORTS 


Wrongful Death Action 
Barred by Guest Statute 


A wrongful death action brought by the 
deceased’s parent was barred by the 
guest statute, which was held not to be 
restricted to derivative actions. Florida. 


The plaintiff's minor son was killed while 
riding as a guest in the defendant’s car. 
The car ran off the road and crashed into 
a tree. The plaintiff brought her complaint 
in two counts—one for gross negligence 
and one for simple negligence. The trial 
judge dismissed the simple negligence count 
on the ground that the guest statute barred 
the claim. The case was tried on the basis 
of gross negligence, and the jury found for 
the defendant. The plaintiff appealed on 
the ground that the guest statute applied 
only to actions that are derivative from that 
held by the injured guest during his life, 
and that wrongful death actions are not 
derivative actions. The Florida Supreme 
Court reversed the lower court’s decision, 
but subsequently reheard the case. On re- 
hearing the court held that the guest stat- 
ute was not restricted to derivative actions, 
and that the statute was a bar to the plaintiff’s 
simple negligence claim. The judgment for 
the defendant was therefore affirmed. 


The guest statute in question, Chapter 
18033, Laws of Florida, Acts of 1937, states 
as follows: 


“No person transported by the owner or 
operator of a motor vehicle as his guest 
or passenger, without payment for such 
transportation, shall have a cause of action 
for damages against such owner or op- 
erator for injury, death or loss, in case of 
accident, unless such accident shall have 
been caused by the gross negligence or 
willful and wanton misconduct of the owner 
or operator of such motor vehicle 
provided that nothing in this section shall 
apply to school children or other students 
being transported to or from schools or 
places of learning in this state.” 


Sections 768.01 and 768.02 of the Florida 
Statutes Annotated contain the state’s original 
wrongful death act. It requires that the 
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wrongful act must be such as would have 
given the injured person, had he lived, a 
right to recover damages from the tort- 
feasor. A parent could not sue unless he or 
she were dependent on the child for support. 
A second wrongful death act (Section 768.03) 
was subsequently enacted which did not 
contain the limitations mentioned above. 
The plaintiff brought her action under Sec- 
tion 768.03. 


The high state court refused to construe 
the guest statute as applying only to ac- 
tions by the injured guest or to derivative ac- 
tions such as those brought by the personal 
representative of a deceased person. It 
declared that the plaintiff’s interpretation 
would lead to the unjust result that a de- 
pendent parent suing under Section 768.01 
for the death of his minor child would be 
required to prove gross negligence against 
the defendant whereas this same dependent 
parent suing under Section 768.03 would be 
required to prove only simple negligence. 
In the absence of a clear legislative man- 
date, the court refused to construe a 
statute to lead to such a result.—Brailsford 
v. Campbell. Florida Supreme Court. March 
7, 1956. 5 Auromopite Cases (2d) 1453. 


Foreign Insurer Waives Right 
to Attack Substituted Service 


The insured’s policy was never certified 
under the Wisconsin financial responsi- 
bility law. Substituted service was made 
upon the Iowa insurer, which by a stipu- 
lation waived any right to assert a lack 
of personal jurisdiction. Supreme Court. 


The defendant Iowa insurer filed with 
Wisconsin officials, in accordance with stat- 
ute, a resolution authorizing its officers to 
execute a power of attorney and also the 
power of attorney itself authorizing the 
Commissioner of Motor Vehicles to accept 
service on its behalf. The plaintiff brought 
suit on a policy which was never certified 
under the Wisconsin financial responsibility 
law. The insurer filed a motion to quash 
the service on the ground that the district 
court had acquired no personal jurisdiction 
over it, and on the ground that the Com- 
missioner of Motor Vehicles was not au- 
thorized to accept service of process in this 
case, The court denied this motion and the 
insurer entered into a stipulation which 
provided in part: “l. That-each of the 
parties to this stipulation voluntarily sub- 
mits to the jurisdiction of the above en- 
titled Court without service of process 
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herein, the same as if personal service had 
been obtained by each against the other. 
226 F. 2d 126.” Trial was had on the case’s 
merits and judgment was entered for the 
plaintiff. 

The court of appeals reversed the above 
decision on the ground that the insurer’s 
motion to quash the service should have 
been granted. It held that Wisconsin stat- 
utes do not confer jurisdiction by substi- 
tuted service of process in 
policy certification. 


the absence of 


The United States Supreme Court, how- 
ever, reversed the court of appeals and 
remanded the case for further proceedings. 
It held that the district court had juris- 
diction of the subject matter and that the 
insurer by its stipulation waived any right 
to assert a lack of personal jurisdiction over 
it.—Petrowski et al. v. Hawkeye-Security In- 
surance Company. United States Supreme 
Court. March 26, 1956. 5 AutToMoBILE 
Cases (2d) 1453. 


Named Insured’s Permission 
Implied from Car’s Use 


The named insured purchased the car for 
the use of his brother, who was stationed 
at a Marine base 900 miles away. There 
was implied permission for the brother 
to permit others to drive the automobile. 
Fifth Circuit. 


A car was purchased by the named in- 
sured for the use of his younger brother, 
who was located at a Marine base 900 miles 
away. The brother, who was then a minor, 
was unable to finance a car. The named 
insured informed the insurer that the car 
in question was to be used by his brother. 
An accident occurred while another Marine 
was driving the car with the brother's per- 
mission. The insurer denied that there was 
coverage, and the insured brought this ac- 
tion on the policy. Judgment was awarded 
to the insured on the ground that there was 
implied consent for the brother to allow 
someone else to use the car. An appeal 
was taken. 


Held: Judgment affirmed for the insured. 
The court noted that the nature of the 
implied permission granted by the named 
insured should be measured in the light of 
the purpose for which the car was turned 
over to the brother. Since it was intended 
that the brother was to use the car freely 
as if it were his own, it was a normal and 
expected thing for him to lend it to a 
friend. 


Automobile 


The court added that even if this cover- 
age is extended to permittees third or 
fourth removed, it is in accordance with 
the policy which is sufficient to clothe the 
named insured with full authority to make 
the insurance available to all who might 
use the car, provided only that his inten- 
tion is adequately reflected concerning the 
right of the permittee and successive per- 
mittees to allow others to use the car, This 
permission can be implied as well as ex- 
pressed.—/ndiana Lumbermen’s. Mutual In- 
surance Company v. Janes. United States 
Court of Appeals for the Fifth Circuit. 
February 23, 1956. 5 AvurTomosILE CASES 
(2d) 1536. 


Short Shorts from the Courts 


California Since the owner-driver 
of the automobile in which the guests were 
injured was standing outside of the car at 
the time of the accident, she was not the 
“driver” within the meaning of the guest 
statute. Recovery could be sought by the 
guests under common law negligence ac- 
tions.—Panopulos v. Maderis. California Dis- 
trict Court of Appeal. February 14, 1956. 
5 Automosite Cases (2d) 1535. 


Nebraska It was for the jury to 
determine whether the owner of a car 
exercised due care in entrusting it to per- 
sons who had been engaged in the drinking 
of intoxicating beverages with him. It was 
error to direct a verdict in favor of the 
owner—Deck v. Sherlock et al. Nebraska 
Supreme Court. February 24, 1956. 6 Auto- 
MOBILE Cases (2d) 121. 


Tennessee The plaintiff brought 
an action for personal injuries sustained in 
an automobile accident in which the driver 
of her car killed. She was not pre- 
vented by the dead man’s statute from 
testifying as to those facts concerning the 
accident which iny and all persons could 
observe, as such testimony would not re- 
late to a “transaction” with the deceased. 
—Christofiel et al. v. Johnson, Admr. Tennes- 
see Court of Appeals. January 11, 1956. 
6 AuTOMOBILE Cases (2d) 107. 


was 


Texas .. . Any job site within the 
State of Texas where the trucking com- 
pany was engaged in operations was held 
to satisfy the requirements of the term 
“premises” found in the general liability 
policy issued to the company.—Associated 
Indemnity Corporation v. National Surety 
Corporation. Texas Court of Civil Appeals. 
February 15, 1956. 6 AuromosiLe Cases (2d) 
108. 
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A REPORT TO THE READER——— 


should be permitted to allow the business 
to run off the books. During the inter- 
vening period he should be permitted to 
take care of routine matters so long as 
no new policies are written. At any rate, 
it would appear that this matter should 
be thoroughly discussed with the company 
representative and an agreement reached. 
Any agreement on how the unexpired busi- 
ness is to be handled could be reduced to 
writing in letter form without the necessity 
of a formal contract, just so long as the 
salient points of the understanding are set 
forth. 


Whether or not a company would agree 
to one of these arrangements would depend 
largely on the agency involved, the type 
and desirability of the businéss remaining 
on the agent’s books, and the company’s 
experience with the agent. Generally these 
situations do work out, but it is an im- 
mutable law of human conduct that co- 
operation between disagreeing parties is 
most easily achieved when there has been 
a reasonable amount of dignity and de- 
corum on hoth sides. 


As every agency termination will pre- 
sent a different factual situation in at least 
some respects, it is impossible to prognosti- 
cate accurately just which of the various 
points discussed will prove to be the main 
bone of contention. In a real situation there 
would doubtless be variations of these, to- 
gether with some entirely different ones 
which have not been mentioned. However, 
it is felt that heretofore we have looked 
into the most pressing points which ordi- 
narily must be considered by an agent 
when. he separates from his company. 


The clause which protects the agent in 
his ownership of expirations comes into 
operation, according to its terms, when the 
agency is terminated. In order for the 
agent to be eligible for this valuable right, 
the provision requires that the agent must 
have “promptly accounted for and paid over 
premiums for which he may be liable.” 
This language, of course, means exactly 
what it says. It is assumed that the agency 
will be able to promptly settle its accounts 
with the withdrawing company and there- 
by reap the harvest of the ownership of 
expirations. 


I have noted the importance of following 
the dictates of the termination clause by 
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Continued from page 436 


pointing out the importance of being cer- 
tain that the required notice in the proper 
form has actually been received. Mention 
has also been made of the necessity, or 
lack thereof, for the agent to surrender his 
agency agreement. It is recognized that 
this problem has given agents difficulty in 
the past and it is hoped that the situation 
has been somewhat clarified and the prob- 
lem minimized to its proper proportions. 


In addition, the problem of servicing 
unexpired business, which includes the 
right to collect premiums and retain com- 
missions on subsequent installments falling 
due, has been delineated. The importance 
of reaching an understanding with the 
withdrawing company on this very impor- 
tant point cannot be overemphasized. 


Certainly any agent who must go through 
this operation has a perfect right to depend 
on the absolute bona fides of the company 
involved. There may be differences of 
opinion, but certainly bad faith on the part 
of the company would be a most unusual 
thing. However, the agent may feel that 
he needs the benefit of professional advice 
to assist him through the transaction and, 
if this is the case, he should avail himself 
of the services of a local attorney whose 
experience can prove invaluable from both 
a practical and a moral standpoint. 


In relatively good times, through which 
we have been traveling for the past several 
years, agency terminations are not ordi- 
narily invoked because of the finances of 
the agent. However, if the economy should 
become less stimulated, with a leveling off 
and subsequent recession, we could expect 
an increase in terminations based upon the 
nonpayment of agency balances. This type 
of termination might, if the agency’s finan- 
cial condition were aggravated enough, end 
in the appointment of a so-called “com- 
mittee” to take over the operation of the 
agency. 


In conclusion, the agent should approach 
the possible termination of his agency with 
equanimity and a measure of confidence. 
It can all be summarized by saying that 
no purpose is served by losing your head 
in addition to your company, and ordi- 
narily these transactions are consummated 
in an orderly, sensible way, with the inter- 
ests of both the company and the agent 
fully and properly protected. [The End] 
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THE TOPIC ‘‘Discovery by Plaintiff of Defend- 
ant's Liability Insurance Coverage”’ will be 
presented by Robert G. Young, member of the 
Florida bar. He states that requiring dis- 
closure of the existence of insurance or the 
limits of coverage permits discovery beyond 
the boundaries of the rules. 


In HIS STUDY ‘‘Judicial Review of Excessive 
and Inadequate Jury Verdicts,’’ George E. 
Juba analyzes a wealth of federal and state 
cases. Included in the discussion are such 
subjects as abuse of discretion and the con- 
clusiveness of verdicts. 


AN 
Doctors of Osteopathy and Osteopathic 
Hospitals—A Solution to Their Problems Under 
Insurance Policies'’ will be considered by Mil- repacoetone 
ton McKay, general counsel, American Osteo- Satarateranatas 
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pathic Association. 


A N ARTICLE entitled ‘‘Some Tax Considera- 
tions in the Drafting of Wills'’ has been pre- 
pared by Alan Brout and Harold M. Hoffman, 
New York attorneys. 
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